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1  THE  CHAIRMAN:   Can  we  come  to  order?  Lest  I 

2  forget  it  later  on,  it  was  suggested  at  dinner,  and  thought 

3  by  your  Chairman,  that  9:30  was  much  too  early  an  hour  of 

4-  adjournment  and  that  V7e  might  continue  on.  We  will  see  how 

5  it  goes  and  how  tired  you  are  when  we  get  there. 

6  I  would  like  to  get  well  into  the  Legislative 

7  Department  report  before  we  move  on. 

8  We  are  ready  now  for  the  Fourth  Report  of  the 

9  Committee  on  Elective  Franchise  and  Declaration  of  Rights, 

10  Jim  Gentry. 

11  hfR,  MINDEL:   May  I  have  a  minute  of  the  time 

12  of  the  Commission,  please,  Mr.  Chairman? 

13  .  Now  that  everybody  has  enjoyed  the  hospitality 

14  of  the  Congressman,  I  v7ould  like  to  call  your  attention  to 

15  something  that  has  been  turned  over  to  me.   I  have  before  mv. 

16  a  Xerox  copy  of  a  proposed  new  Constitution,  which  was 

17  published  in  the  Sun  on  April  12,  1937.   It  V7as  v^ritten  by 

great 

18  our  late  friend  Henry  L.  Mencken,  and  it  was  with  a /deal  of 

19  interest  that  I  have  listened  to  all  of  the  discussion 

20  this  afternoon.   I  thought  you  vzould  bear  with  me  for  just 

21  a  fev7  minutes  to  let  me  tell  you  of  some  of  the  things  that 
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1  Mr.  Mencken  suggested  in  his  Constitution.   For  example, 

2  he  made  no  mention  of  the  election  of  the  Comptroller. 

3  He  stated  that  the  Attorney  General  should  be  appointed 

4  by  the  Governor . 

5  MR.  CASE:   And  then  was  immediately  shot. 

6  MR.  MINDEL:   This  is  very  interesting.   He 

7  said  that  the  executive  power  of  the  Maryland  Free  State 

8  shall  be  vested  in  the  Governor,  whose  term  of  office 

9  shall  be  continued  ten  years,  or  in  case  no  successor 

10  lav;fully  qualifies  at  the  end  of  this  term  until  such 

11  successor  qualifies.   He  also  said  that  no  one  shall 

12  be  eligible  to  the  office  of  Governor,  save  one  who 

13  was  a  natural  born  citizen  of  the  Maryland  Free  State 

14  and  has  resided  within  its  boundaries  for  the  ten  years 

15  inmediately  preceding  his  entrance  into  office. 

16  He  also  said  about  the  Attorney  General,  and 

17  interestingly  enough  this  was  mentioned,  pardon  and  repriev 

18  He  said  there  shall  be  an  Attorney  General  whose  duty 

19  it  shall  be  to  advise  the  Governor,  the  Legislative 

20  Council,  which  v/ould  be  the  Legislature,  and  incidentally, 

21  he  favored  the  unicameral  Legislature,  and  all 
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1 

other  officers  and  employees  of  the  State  on  matters 

2 

of  law.   He  shall  be  appointed  by  the  Governor  with 

3 

advice  and  consent  of  the  Legislative  Council  and  shall 

4 

serve  on  good  behavior  or  until  he  shall  have  resigned. 

5 

become  incapacitated  or  reached  the  age  of  sixty  years. 

6 

He  may  have  as  many  assistants  as  the  Governor  and 

7 

the  Legislature  -- 

8 

MR,  MILES:   I  would  like  to  record  my  objec- 

9 

tion  to  that. 

10 

MR.  MINDEL:   --  Legislative  Council  shall  de- 

11 

termine.   He  or  any  of  his  assistants  may  be  removed  by 

12 

a  majority  vote  of  the  Legislative  Council,  with  the 

13 

approval  of  the  Governor  at  any  time  and  for  any 

14 

cause.   No  one  shall  be  eligible  to  the  office  of 

1 

15 

Attorney  General  who  is  not  eligible  to  the  high  office 

16 

of  Judge  of  the  High  Court  as  hereinafter  provided. 

17 

Interestingly  enough  he  said  about  the  Governor' 

s 

18 

right  to  grant  a  pardon  and  reprieve,  and  I  might  para- 

19 

phrase,  he  said  that  the  report  ought  to  be  made  to  the 

20 

High  Court,  just  as  Mrs.  Levy  stated. 

21 

Now  I  pass  that  along  to  you,  if  any  of  you 
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1  ever  care  to  read  this,  this  is  the  only  copy  I  have 

2  but  I  thought  it  might  be  of  interest  to  you  and  in  order 

3  to  perhaps  speed  this  thing  up,  Mr.  Chairman,  we  might 

4  gffl'  over  this,  adopt  this  and  avoid  deliberations  for 

5  many,  many  months.   I  don't  see  why  we  have  to  go  through 

6  all  of  the  routine.   I  thought  it  was  quite  interesting. 

7  Someone  sent  it  to  me  just  the  other  day. 

8  It  was  published  in  the  Morning  Sun  of  April  12,  1937. 

9  There  is  much  more  of  interest  in  it.   I  thought  this 

10  would  be  sufficient  to  acquaint  you  v^ith  what  the  Saint 

11  of  Rollins  Street  said  some  years  ago. 

12  THE  CHAIRMAN:   Thank  you  very  much.   All 

13  right,  Jim,  you  have  the  floor. 

14  MR.  GENTRY:   What  I  wanted  to  do  at  the  outset 

15  was  move,  and  I  am  sure  it  would  be  adopted  unanimously, 

16  a  very  hearty  vote  of  thanks  and  appreciation  for  our 

17  very  kind  hospitality  shown  to  us  by  Congressm.an  Miller. 

18  I  hope  --  is  he  here  now? 

19  THE  CHAIRMAN:  He  hasn't  come  back, 

20  MR.  GENTRY:   He  is  still  washing  dishes. 

21  THE  CHAIRMAN:   When  he  comes  back,  if  you  will 
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1 

renew  your  motion,   we  will  adopt   it  with  a   standing 

2 

vote. 

3 

MR.    GENTRY:      I   shall  do   so . 

4 

I  am  glad   I  am  on   the   report   at   a   time  when 

5 

I  am  sure  v;e  are  all  very  congenial  and   can  adopt   it. 

6 

The  Fourth  Report   of   the  Committee  on  Elective 

7 

Franchise  and  Declaration  of  Rights,    the   first   section 

8 

of   this   report   is   merely  a   re-editing  of   language   and 

■ 

9 

sections  which  have   been  presented    to    the  Corranission 

10 

previously   in  other   reports,   on  at    least  one  or   tv7o  other 

11 

occasions. 

12 

Here   is    the  Good   Congressman. 

13 

(Applause)  . 

14 

THE  CHAIRMAN:      Mr.   Gentry,    you  are   recognized 

15 

for   the   purpose  of  making  your  motion. 

16 

MR.    GENTRY:      I  appreciate  and   I  will  move 

17 

again  as    I  d id   earlier,   Congressman,   and   I  will   repeat 

18 

it,    that  we  all  vote  a  very  hearty   thanks   and  a  very 

19 

cordial  appreciation   for  your  kind   hospitality  shown   to 

20 

us.      It  was  very   enjoyable.     VJe  all  were  very  apprecia- 

21 

tive. 
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1 

MR.    MILLER:      Thank  you  so  much.      You  don't 

2 

know  how  much  I  appreciate  your   company. 

3 

THE  CHAIRMAN:      I   think  we  will  adopt   that   in 

4 

a  rising  vote  of   thanks. 

5 

MR,   MILLER:      I  hope   you  will  do   it   again. 

6 

MR.    GENTRY:      This    first   section  of   this   Fourth 

7 

Report  deals   with  changes  which  are,    I   trust  and   hope, 

8 

merely  re-editing  of   sections   which  have  been  previously 

9 

presented,    and   the   first    three   sections   have   been 

10 

previously  adopted.      They  deal  with  general   eligibility 

11 

of  voting.      They  deal  v;ith  voting   in   presidential 

12 

elections   and  we  move   now   to   Section  4,   which   is   disquali- 

13 

fication   from  voting. 

14 

Previously,   we    had  disqualification   pegged 

15 

to  mental  adjudication. 

16 

MR.   MILES:      May   I  ask  a   question? 

17 

THE  CHAIRMAN:      Yes. 

18 

MR,    MILES:      To   define  districts.      Is   there 

19 

any  conflict   betv/een   this   and    the  Legislative  Committee? 

20 

THE  CHAIRMAN:      You  are  on   the  next   section, 

21 

I   think,   Mr.    Miles.      We  were  on   the   first   section, 

1 

1 
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1  Section  4. 

2  MR.  GENTRY:  We  are  still  on  Section  4, 

3  disqualification.   Disqualification,  previously  we  had 

4  pegged  to  adjudication  of  mental  incompetency  and 

5  conviction  of  such  crimes  as  the  Legislature  should 

6  designate.   It  was  felt  at  the  last  meeting  that  the 

7  word  adjudication  should  be  stricken,  because  there 

8  are  many  cases  of  mental  incompetency  where  there  has 

9  been  no  mental  adjudication,  and  therefore  this  current 

10  submission  eliminates  the  word  adjudication,  and  adds, 

11  the  last  sentence,  any  person  excluded  from  voting  for 

12  conviction  of  a  crime  shall  again  be  eligible  to  vote 

13  if  pardoned  by  the  Governor. 

14  That  V7as  not  in  the  first  submission  and 

15  that  is  added  to  take  care  of  the  situation  where  a 

16  man,  because  of  reformation  or  because  of  any  reason 

17  which  the  Governor  deems  appropriate  should  be  again 

18  given  his  franchise  rights. 

19  THE  CHAIRMAN:   Any  questions  on  Section  4? 

20  Mrs.  Bo the? 

21  MRS.  BOTHE:   I  am  still  after  discussion  of 
. the  la.qf  rommission  meg^ting  about  people  being  adjudicated 
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mentally  comp 

etent  and, 

I  thank. 

everybody  agreed 

this 

was 

a  rather 

rigid  formula. 

The 

idea  somebody  who  is 

mentally  inco 

mpetent  can't  vote, 

exactly  how  does 

it 

com; 

3  about? 

It  doesn't 

say 

prov 

ided  by  law  or  any 

other  thing. 

It  just  1 

eaves 

it  \ 

unadorned.   I  am  wonder- 

ing 

how  this 

provision 

is  to 

be 

effectuated.   I  don't 

bel: 

Leve  it  is 

in  the  pr 

esent 

constitution  at  all. 

is  it? 

MR 

..  GENTRY: 

Yes. 

We 

have  that  in  the 

current 

1 

2 

3 

4 

5 

6 
7 
8 

9  language;  must  we  have  a  provision  in  Section  5  which 

10  is  the  next  section,  that  the  Legislature  may  enact 

11  such  laws  to  regulate  time,  place,  manner  of  elections, 

12  provide  for  administration  of  elections.   I  think 

13  that  would  give  the  necessary  powers  to  the  various 

14  supervisory  election  boards,  but  words  are  in  current 

15  Section  2  of  Article  1  of  the  current  Constitution, 

16  no  person  under  guardianship  as  a  lunatic  or  as  a  person 

17  non  composmentis  shall  be  entitled  to  vote. 

18  MR.  MILLER:   Is  that  being  taken  out? 

19  MR,  GENTRY:   Yes.  We  would  nov;  provide  that 

20  you  are  eligible  if  you  are  mentally  incompetent. 

21  MR.  MILLER:   Without  saying  who  said  it. 
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1  MR.  GENTRY:   That  is  right.   Many  persons 

2  in  institutions  are  not  there  by  official  court  adjudi- 

3  cation. 

4  MR.  MILLER:   Don't  you  think  you  should 

5  define  that  a  little  bit?  The  only  reason  I  say  this, 

6  my  own  Congressional  leader  said  he  could  alv;ays  knov? 

7  hov7  he  was  doing  in  an  election  by  the  way  the  insane 

8  asylum  acted.   If  he  V7ent  through  there  and  they  said 

9  hello  Joe,  he  knew  he  was  in.   Shouldn't  we  say  mentally 

10  incompetent,  with  some  definition? 

11  MR.  GENTRY:   We  had  the  words  at  the  last 

12  submission.   In  the  Third  Report  V7e  had  the  words 

13  mentally  adjudicated,  mentally  incompetence.   The 

14  Commission  felt  that  was  too  severe  a  test  because  of 

15  the  many  persons  v;ho  were  in  institutions,  there  by 

16  certification  to  doctors,  V7hich  did  not  amount  to  an 

17  official  adjudication. 

18  MR.  MILLER:   You  have  opened  the  door.   You 

19  haven't  said  official  adjudication.   I  think  if  you 

20  stick  with  the  law,  you  are  all  right. 

21  THE  CHAIRMAN:  '  I  think, Mr.  Killer,  that  what 
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1  the  Commiteee  was  suggesting  is  that  the  precise  limits 

2  of  this  and  the  determination  of  what  is  or  is  not 

3  mental  incompetency  would  be  determined  by  law.   I 

4  am  not  so  sure  in  my  own  mind  that  that  is  clear  under 

5  the  next  section  but  that  is  their  intention,  as  I 

6  understand  it. 

7  MR.  MILLER:   I  think  that  is  fine  but  if 

8  you  start  defining  it,  don't  you  leave  it  up  to  change 

9  in  procedure?  Maybe  we  should  say  --  well,  is  there 

10  any  better  way  of  doing  it  than  the  way  the  law  does? 

11  You  can  get  ^  deed   from  anybody  that  isn't  adjudicated 

12  mentally  incompetent  but  if  they  are,  you  can't.  What 

13  is  the  distinction  here?  Wouldn't  it  be  safe  to  leave 

14  the  other  language  in? 

15  THE  CMIRMAN:   I  think  the  only  point  the 

16  Committee  was  making  is  that  the  details  for  the 

17  determination  in  any  given  case  as  to  whether  a  person 

18  is  or  is  not  mentally  incompetent  would  he   determined 

19  by  statute  rather  than  being  spelled  out  in  the 

20  Constitution. 

21  MR.  CASE;   It  doesn't  sav  that. 
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1  THE  CHAIRMAN:   I  understand  that.   I  say 

2  their  purpose. 

3  MR.  MILLER:   I  think  this:   I  know  that 

4  you  should  have  election  contests  and  whatnot,  if  part 

5  of  it  is  in  and  the  rest  isn't. 

6  MRS.  BOTHE:   I  think  it  should  be  amended 

7  to  say,  as  defined  by  law,  after  mentally  incompetent 

8  or  in  some  way  to  restrict  it. 

9  THE  CHAIRMAN:   Granting  for  the  mom.ent 

10  that,  in  Section  5,  which  is  vjhere  I  think  it  would 

11  be  that  I  would  clarify  it  to  make  it  unquestionably 

12  covered;  that  wouldn't  meet  Mr.  Miller's  point. 

13  MR.  GENTRY:   Of  course,  by  the  strict  way 

14  of  defining  it,  it  would  be  to  leave  it  as  we  originally 

15  submitted  it,  adjudicated  mentally  incompetent  but 

16  we  appreciated  the  question  which  was  raised  at  the 

17  last  meeting,  that  an  adjudication  was  something  which 

18  went  much  further  than  is  the  case  with  regard  to  many 

19  persons  who  are  in  institutions  by  certification  of 

20  two  doctors  and  are  not  there  by  reason  of  a  court 

21  adjudication. 
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1  THE  CHAIRK\N:   What  do  the  election  laws 

2  provide  for  nov;? 

3  MR.  GENTRY:   Provide  for  no  person  under 

4  guardianship. 

5  THE  CHAIRMN:      Not    the  Constitution,    the 

6  election  lav7s  ,    the   statute. 

7  MR.    GENTRY:      Excuse  me.      Do  we  have   them? 

8  I  am  not   certain,   Mr.    Eney. 

9  THE  CHAIRMAN:      There   hasn't   been  any  particu- 

10  lar   problem  with   it    in  administering   the   election   laws, 

11  has    there? 

12  PROFESSOR  ASPER:   The  present  Constitution 

13  is  much  narrower  than  anything  that  has  been  suggested. 

14  No  person  under  guardianship  or  as  a  person  non 

15  composment is  shall  be  entitled  to  vote.   That  by  the 

16  Constitution  restricts  just  one  small  group,  those 

17  who  have  been  subjected  to  a  particular  kind  of 

18  judicial  determination  and  placed  under  guardianship, 

19  which  does  not  include  any  I  would  suggest,  or  all  of 

20  those  who  have  been  cotnnitted  to  mental  institutions 

21  under  certification  of  two  doctors.   We  originally  -- 
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1  now  this  provision  in  the  Maryland  Constitution  has 

2  been  noted  by  some  observers  as  being  relatively 

3  unique.   It  adds  this  measure  of  protection.   It  is  by 

4  far  and  away  the  majority  of  state  Constitutions,  they 

5  simply  say  as  we  said  here,  any  person  mentally  incom- 

6  petent  is  ineligible  to  vote.   It  has  been  said  the 

7  Maryland  Constitution  and  one  or  two  others,  not  more, 

8  with  a  little  added  measure  of  protection  that  required 

9  some  kind  of  determination  of  mental  incompetence, 

10  which  is  what  we  tried  to  include  with  our  adjudica- 

11  tion  making  this  broad  enough  to  include  any  official 

12  commitment  but  the  Commission  objected  to  the  word 

13  adjudicated  the  last  time  around  so  we  took  it  out.  It 
14:  is  not  as  narrow  as  what  is  presently  in  the  Maryland 

15  Constitution.   It  is  not  as  broad  as  what  is  in  the 

16  present  draft.   I  don't  knov/;  Mr.  Martineau  suggested 

17  that  perhaps  V7e  should  redraft  it  simply  to  provide  that 

18  in  either  of  these  cases,  conviction  of  a  crime  or 

19  mental  incompetent,  this  should  be  a  matter  for  defini- 

20  tion  of  the  General  Assembly. 

21  The  General  Assembly  should  say  when  someone 
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1  is  ineligible  to  vote  for  mental  incompetence  but  as 

2  I  understand  it,  I  am  afraid  I  wasn't  at  the  meeting 

3  when  this  was  discussed,  the  Commission  expressed  the 

4  opinion  at  one  time  that  this  was  inappropriate;  if 

5  someone  is  mentally  incompetent,  he  should  not  be  allovzed 

6  to  vote  and  the  General  Assembly  should  not  be  given 

7  the  power  to  say  he  can  vote. 

8  MR.  MILES:   The  point  is  who  determines 

9  whether  he  is  mentally  incompetent? 

10  MR.  CLAGETT:   Aren't  we  actually  v7orried 

11  about  something  that  isn't  necessary  because  the 

12  presumption  v;ould  certainly  be  the  t  he  was  mentally 

13  incompetent  until  somebody  contested  it,  and  when 

14  it  was  contested  and  it  was  proven  that  at  the  time 

15  he  cast  his  vote  that  he  V7as  crazy,  then  you  have  got 

16  the  determination,  and  if  nobody  chooses  to  contest 

17  it,  then  the  presumption  v.'ould  carry? 

18  MR.  CLAGETT:   By  claiming  he  was  mentally 

19  incompetent. 

20  MR.  CASE:   When? 

21  THE  CHAIRMAN:   On  the  day  of  election? 
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1 

MR.    CASE:      Do  you  cart   him  off   to   a   couple 

1 

2 

of   psychiatrists   on   election  day? 

i 

3 

MR.    CLAGETT:      That  or   the   next   day  but    if 

4 

at   the    time   the  vote  was   cast    --   maybe   they  haven't 

5 

counted   them  by   that   time.      You  have   to   move   fast. 

6 

MR.    MILLER:      Mr.    Chairman,    I  would   suggest 

7 

we   put   the  word   adjudicated   before  mentally   incompe- 

8 

tent.      Locally  here    that   is   not   a  moot   question.      One 

9 

of  our  very  distinguished  Congressman  was   once  confined 

10 

to   an   institution,    but    -- 

11 

MR.    CASE:      And   several   should  have   been. 

12 

MR.    MILLER:      A   jury   found   him  sane   and   he 

1 

13 

was   re-elected   to  Congress,    so    I   think  we  ought    to   put 

14 

some   period   in   there  and   not    leave    it   to  a   Board  of 

15 

Election   Supervisors    to   decide  whether   grandfather    is 

1 

16 

in  a   right  mind  or  v.'hether   he   isn't. 

17 

MRS.    FREEDLANDER:      Mr.    Chairman,    the   key 

18 

word   in  Section  4   is    eligible  and    there    it   refers   not 

19 

to   an  election  day   pursuit   but   registration   pursuit. 

20 

It   is   disqualification  as   opposed    to   qualification  as 

21 

on  registration,    so   that  was    put   in   that  no    person  shall 
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1 

be   eligible    to  vote.      That  was    the  key  word    there. 

2 

MR.    SCANLAN:      Suppose   the   sentence  read, 

3 

the  General  Assembly  may  by   law  exclude   from  voting 

4 

those   persons  v7ho   are   mentally   incompetent  or  who   have 

5 

been  convicted   of   serious   crimes.      Is    that  your 

6 

intention?      Is    that  what   you  mean? 

7 

MR.    GENTRY:      Well,   myself   I  would   buy   that. 

8 

but  actually  it  was    felt  by   the  Committee   that  on  a 

9 

question  of    incompetenccy   it   should  not   be   left   -- 

10 

incompetency  v;as   different    from  a   disqualification  by 

11 

reason  of  conviction.      We   are   disqualifying  those 

12 

convicted.      The   only   thing  V7e  are   leaving   to    the 

13 

Legislature   is    the   enumeration  of   the   crimes  which  are 

14 

serious.      Disqualification   for   incompetency  was    felt 

15 

something   that  v,-ould   be  a   constitutional  measure. 

16 

MR.   MILES:      I  don't  understand  hov7  there 

17 

could   be  any  objection   to    saying  no   persons   could   be 

18 

eligible   to  vote   during  such   time   as   he   shall  have 

19 

been  judicially  declared    to  have  been  mentally   incompe- 

20 

tent. 

21 

THE  CHAIRMf'vN:      The  reason  given  at    the   last 

1 
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1  meeting  was  that  this  would  not  exclude  from  voting 

2  numerous  persons  who  are  confined  as  mental  incompetents 

3  but  have  not  been  adjudicated. 

4  MRS.  BOTHE:   The  thing  I  object  to  is  that 

5  here  the  Legislature  has  a  free  hand  to  decide  what 

6  degree  of  criminal  activity  would  exclude  you  but 

7  there  is  nothing  to  be  said  about  what  degree  of  mental 

8  incompetency  was,  and  I  would  be  satisfied  if  the 

9  Legislature  could  set  up  a  degree  or  standard  or  a 

10  definition  of  mental  incompetency  just  as  it  can  for 

11  serious  crime. 

12  '       THE  CHAIRMAN:   It  seems  to  me  the  discussion 

13  indicates  there  may  be  a  division  in  the  Commission 

14-  between  those  v7ho  think  the  definition  of  mental  incom- 

15  petency  is  sufficient  to  disqualify  should  be  left  to 

16  the  Legislature,  as  Mrs.  Bo the  suggested,  and  those 

17  who  think  it  should  be  in  the  Constitution.   It  may 

18  be  desirable  to  take  a  vote  to  determine  the  sense  of 

19  the  Commission  on  that  question  and  then  move  on  from 

20  there.   Let  me  pose  the  question  there,  therefore.   The 

21  first  question  will  be  that  the  Constitution  should 
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1  disqualify  those  who  are  mentally  incompetent  but  leave 

2  to  the  Legislature  the  procedure  and  the  determination 

3  of  who  is  a  mental  incompetent.   Is  there  any  discussion 

4  further  of  that  question  before  we  move  on?   Dr.  Bard? 

5  DR.  BARD:   I  would  like  to  speak  briefly 

6  to  it ;  some  of  us  who  are  serving  on  Mental  Health 

7  Commissions  recognize  that  there  have  been  some  radical 

8  changes  in  respect  to  the  treatment,  interpretation, 

9  how  we  feel  about  mental  incompetents,  and  the  whole 

10  element  of  whether  one  is  institutionalized  and  how 

11  long  he  is  institutionalized  has  changed  radically  in 

12  this'  regard  and  therefore  I  feel  that  leaving  it  to  the 

13  Legislature  has  some  advantage  in  that  they  could 

14  benefit  from  new  interpretations  as  they  are  made.   It 

15  leaves  the  situation  far  more  fluid  than  keeping  it  in 

16  the  Constitution. 

17  THE  CHAIRMAN:   Mrs.  Bothe? 

18  .  MRS.  BOTHE:   I  am  not  too  sure  what  you 

19  have  asked  us  to  vote  on,  Mr.  Chairman,  whether  it  is 

20  in  accordance  with  my  remark  or  not,  because  the  v;ay 

21  I  read  the  present  wording  of  Section  4,  it  specifically 


Court  Reporlen 


THE  JACK  SALOMON   REPORTING  SERVICE 
100  Xquilabb   Building 
Baltimore  2,  Mdr)'""! 


Ltxinflon  9-6760 


149 


1  states  that  the  General  Assembly  shall  by  law  or  may 

2  by  law  exclude  persons  because  of  serious  crime.   It 

3  doesn't  say  anything  about  the  General  Assembly.    It 
4r  just  uses  the  words  mentally  incompetent  without  any 

5  definition  or  any  standard  under  the  present  wording. 

6  All  I  was  suggesting  was  if  mentally  incom- 

7  petent  people  were  to  be  excluded,  and  I  think  there 

8  are  circumstances  where  they  should  be,  that  the 

9  Legislature  before  anybody  was  excludable   would  have 

10  to  set  up  a  definition  or  standard, 

11  THE  CHAIRMAN:   That  is  what  I  intended  to 

12  put  up  with  my  question,  that  the  Constitution,  without 

13  meaning  to  give  the  precise  phraseology,  the  Constitution 

14  would  declare  that  anyone  mentally  incompetent  was 

15  ineligible  to  vote  but  specifically  leave  to  the 

16  Legislature  to  provide  by  law  the  mechanics  for  deter- 

17  mining  whether  a  person  was  mentally  incompetent  and 

18  the  standards  for  determining  mental  competency. 

19  MRS.  BOTHE:   A  vote  in  favor  of  that  proposi- 

a 

20  tion  would  be/vote  against  Section  4? 

21  THE  CHAIRMAN:  A  vote  against  Section  4  to  so 
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1  provide.  Any  further  discussion  of  that  question? 

2  JUDGE  ADKINS:   In  an  extreme  situation 

3  could  somebody  who  supports  the  Nazi  Party  or  indeed 
4r  somebody  v7ho  supports  Senator  Goldwater  be  accused  of 

5  being  mentally  incompetent  under  a  legislative  definition 

6.  and  still  be  constitutional? 

7  THE  CHi^RMAN:   Is  that  a  question? 

8  JUDGE  ADKINS:   Yes,  it  is  a  question. 

9  THE  CHAIRMAN:   I  will  ask  the  reporter  if  he 

10  wants  to  answer  it. 

11  JUDGE  ADKINS:   You  would  leave  yourself 

12  open  to  that  kind  of  extreme  kind  of  definition  of 

13  mental  incompetency. 

14  MR.  GENTRY:   If  you  are  subject  to  the 

15  court,  you  might  well  leave  it  the  way  it  is  now. 

16  That  is  the  check  you  have  now. 

17  THE  CRMPvMAN:   Not  necessarily.   It  seems 

18  to  m2   thnt  if  the  Constitution  says  that  a  person 

19  mentally  incompetent  is  disqualified,  that  there 

20  would  h2  considerable  latitude  to  the  Legislature  in 

21  determining  V7hat  is  mental  incompetency  but  not  complete 
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1  latitude.   They  certainly  couldn't  adopt  the  standard 

2  that  there  was  no  basis  for  it  at  all.   I  should  think 

3  the  court  could  interfere  with  it. 

4  Somebody  offered  a  question. 

6  DR.  BURDETTE:   The  word  adjudicated  appeals 

6  to  me  a  little  bit  because  I  think  that  to  get  down  to 

7  brass  tacks,  most  of  us  are  mentally  incompetent  at 

8  some  time  or  another  about  something  but  V7e  haven't  been 

9  convicted  of  it,  so  to  speak,  and  I  should  think  -- 

10  this  is  surely  not  a  very  serious  matter.   There  are 

11  a  whole  lot  of  people  of  bad  judgment  that  could  do 

12  more  damage  than  mentally  incompetent.   I  would  rather 

13  go  for  every  possible  protection.   I  don't  know  V7hat 

14  it  is.   If  adjudication  is  it,  I  would  be  for  it. 

15  THE  CHAIRMAN:   Any  further  comment? 
15  MR.  SAYRE:   The  model  says  under  the 

17  legislative  section,  in  determining  the  population  of 

18  each  district,  inmates  of  such  public  or  private 

19  institutions  as  prisons,  other  places  of  correction, 

20  hospitals  for  mental  patients,  other  institutions  housing 

21  persons  v;ho  are  by  law  disqualified  from  voting,  shall 
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1 

not  be   counted. 

2 

I   like   that   provision  because   it   says,   who 

3 

are   by   lav7  disqualified   by  voting.      It    is   clean.      It 

4 

does   not  get   into   this   problem  of  adjudicated,   which   I 

5 

think  is  very     onerous  and   I  V70uld   personally   prefer 

6 

the   model   Constitution  provision. 

7 

THE  CHAIRMAN:      Any   further   comment  or 

8 

discussion?     Are   you  ready   for   the  question? 

9 

DR.    BURDETTE:      What   is    the   question? 

10 

THE  CHAIRMAN:   A  vote  aye  will  mean   that 

m 

11 

you  are   in  favor  of  a   provision   in   the   Constitution 

12 

declaring   that  a   person  who    is   mentally   incompetent 

13 

is    ineligible    to  vote,    but   specifically   leaving   to 

14 

the  Legislature   to   determine   by   law  a   method   and  manner 

15 

of  ascertaining  mental   incompetency  and    the   standards 

16 

for   determining  mental   incompetency. 

17 

MRS.    BOTHE:      To  vote? 

18 

THE  CHAIRMAN:      To  vote.     A  vote   no    is 

19 

simply  you  don't  approve   that  method.     We  will  go   to 

20 

something  else. 

21 

DR.    BURDETTE:      Will  you   tell  me   how   to   vote 
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1  to  express  the  view  that  it  be  as  difficult  or  scienti- 

2  fically  possible  to  demonstrate  that  a  person  is  mentally 

3  incompetent,  except  simply  being  the  object  of  gossip? 

4  THE  CHAIRMAN:   Let  me  say  that  the  purpose 

5  of  this  motion  that  I  suggested  is  only  to  determine 

6  whether  the  Commission  feels  this  is  a  matter  that  should 

7  be  determined  by  law  or  a  matter  that  should  be  determined 

8  by  the  Constitution.  We  are  rot  discussing  the  question 

9  of  what  the  standards  are,  how  difficult  or  how  easy 

10  or  anything  of  the  sort.   The  only  question  at  the 

11  moment  is  should  it  be  in  the  Constitution  or  should  it 

12  be  determined  by  law. 

13  DR.  BURDETTE:   I  would  prefer  the  relevant 

14  point  of  view.   1  don't  know  whether  you  get  better 

15  protection  from  the  Legislature  or  from  the  Constitution 

16  against  a  rather  querulus  determination  of  people  mentally 

17  incompetent. 

18  THE  CHAIRMAN:   Mr.  Bond? 

19  MR.  BOND:   A  point  of  information,  Mr. 

20  Chairman:   Are  V7e  voting  when  you  say,  when  the  General 

21  Assembly  may  adjudicate  this  by  law,  by  voting  aye  for 
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1 
2 

3 

4 

5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 


this  motion  are  we  voting  to  approve  the  Committee 
language  or  not? 

THE  CHAIRMAN:   No.  We  are  not  voting 
specifically  to  approve  the  language.  We  are  adding 
a  qualification  to  what  is  presently  in  Section  4. 

MR.  CLAGETT:   How  can  we  vote  to  approve 
the  language  as  written? 

THE  CHAIRMAN;   Vote  no  on  this  resolution. 
Then  you  will  come  to  the  next  question. 

Any  further  discussion? 

MR.  MILES:   You  mean  vote  aye  on  this? 

THE  CHAIRMAN:   If  you  don't  want  to  change 
Section  4,  you  want  to  leave  it  as  it  is,  and  add 
nothing  to  it,  vote  no.   If  you  want  to  have  Section 
4  as  it  is,  but  add  to  it  a  specific  provision  that  the 
General  Assembly  shall  provide  by  law  the  method  and 
manner  of  determining  incompetency  and  the  standards 
for  determining  incompetency,  vote  aye.   Are  you  ready 
for  the  question? 

MR.  CASE:   Question. 

THE  CHAIRMAN:   All  those  in  favor  of  the 
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1  motion,  signify  by  saying  aye.   Contrary,  no.   We  had 

2  better  have  a  show  of  hands.   Those  in  favor 

3  signify  by  saying  aye.   Opposed. 

4  MR.  BROOKS:   17  to  6. 

5  THE  CHAIRMAN:   The  ayes  have  it  17  to  7. 

6  MR.  BROOKS:   Seven? 

7  THE  CHAIRMAN:   17  to  7. 

8  I  would  say  that  the  effect  of  that  vote  vd  uld 

9  be  to  refer  this  back  to  the  Committee;  whether  you 

10  put  the  additional  language  in  that  section  or  work  it 

11  in  Section  5  is  a  matter  for  the  Committee  to  come 

12  back  to  us.   Mrs.  Bothe? 

13  MRS,  BOTHE:   I  was  just  going  to  suggest, 

14  if  .my  comments  had  any  effect  on  the  vote  what  I 

15  feel,  at  least  in  substance  ought  to  be  the  provision 

16  in  Section  4,  which  is  very  simple  difference  and  that 

17  is  say  that  no  person  shall  be  eligible  to  vote  during 

18  such  times  as  he  is  mentally  incompetent  or  has  been 

19  convicted  of  serious  crime  and  the  General  Assembly  may 

20  by  lav7  exclude  such  persons  as  have  been  convicted  of 

21  serious  crimes  or  found  to  be  mentally  incompetent. 
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1  THE  CHAIRMAN:   Yes.  I  am  only  suggesting 

2  that  we  not  try  to  work  out  the  precise  language.   This 

3  in  substance  is  what  we  are  talking  about. 

4  MR.  GENTRY:   The  other  change  in  Section  4 

5  is  the  addition  -- 

6  THE  CHAIRMAN:   Did  anybody  have  anything  else 

7  they  wanted  to  add  to  this  question  of  mental  incom- 

8  petency  before  we  leave  that? 

9  (There  was  no  response.) 

10  THE  CHAIRMAN:   Mr.  Gentry. 

11  MR.  GENTRY:  The  final  sentence  in  Section  4, 

12  any  person  excluding  from  voting  for  conviction  of  a 

13  crime;  that  is  new  language.   Not  hearing  any  comments, 

14  I  assume  that  takes  care  of  the  objection  at  the  last 

15  meeting. 

16  MR.  SCANIJVN:   Couldn't  the  Legislature  do 

17  that?   You  said  the  General  Assembly  may  by  law  exclude 

18  from  voting  those  persons  convicted  of  serious  crimes. 

19  Wouldn't  the  grant  of  that  povjer  convey  also  the  thought 

20  that  they  would  have  the  power  to  restore  a  person's 

21  voting  rights  once  they  had  been  pardoned  or  do  you" 
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1  feel  it  necessary  to  spell  that  specifically  out  in 

2  the  Constitution?   It  might  save  a  sentence. 

3  MR.  GENTRY:   I  can  only  repeat  the  fears 

4  that  were  raised  at  the  last  meeting  that  it  v^as  felt 

5  that  reinstatement  should  be  specifically  provided. 

6  That  was  the  reason  for  the  addition  of  this  sentence. 

7  This  section  5,  Section  5  v/as  generally 

8  approved  at  the  last  meeting,  except  for  a  question 

9  that  was  raised  that  the  word  uniform  system  should  be 

10  added  and  that  is  the  only  change  between  this  draft 

11  and  the  last  previously  submitted  draft  is  the  word 

12  uniform.  Otherwise,  it  reads  as  previously  submitted. 

13  THE  CHAIR:-14N:   Dr.  Bard? 

14  DR.  BARD:   I  want  to  go  back  to  Mr.  Miles' 

15  question,  in  respect  to  the  first  portion.   I  believe 

16  there  might  be.   The  first  portion  of  Section  5,  elec- 

17  tions ,  reads,  the  General  Assembly  shall  by  law  deter- 

18  mine  legislative  districts. 

19  In  Section  5,  Fourth  Report  of  the  Committee 

20  on  the  Legislative  Department,  and  V7e  shall  discuss 

21  this  later  tonight,  we  do  have  a  recommendation  that 
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1  may  conflict  in  part  with  this  portion  here.   I  merely 

2  call  this  to  your  attention,  Mr.  Chairman.   I  don't  know 

3  whether  this  is  the  appropriate  time  to  deal  with  the 

4  possible  conflict.   Is  it? 

5  THE  CHAIRMAN:   I  think  so. 

6  MR.  GENTRY:  The  words  Legislative  District 

7  were  capitalized  to  bring  home  the  fact  that  this  is 

8  sort  of  a  work  of  art;  that  they  would  be  picked  up 

9  elsewhere  in  the  Constitution.   Now  if  v;e  have  raised 

10  a  conflict  we  certainly  v;ant  to  knov;  about  it  but  we 

11  very  cautiously  used  those  words  because  it  was  under- 

12  stood  that  they  would  be  the  subdivision  of  language. 

13  That  is  V7hat  we  are  driving  at.  For  subdivision  pur- 

14  poses,  it  would  be  used  here.  V7hether  Legislative 

15  District  in  a  sense  is  immaterial. 

16  DR.  BARD:   Let  me  read  this  section  and 

17  see  whether  you  think  there  is  a  conflict.   Perhaps 

18  there  isn't.   The  recommendation  which  we  will  make 

19  later  this  evening,  Section  5,  in  our  Fourth  Report,  and 

20  it  reads  as  follows:   Within  one  calendar  year  after 

21  official  publication  of  the  population  figures  have 
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1  reached  the  dicenial  census  of  the  United  States,  the 

2  General  Assembly  shall  redistrict  the  State  in  accor- 

3  dance  with  the  provisions  of  this  article.   If  the 

4  General  Assembly  has  not  enacted  a  plan  of  redis tricting 

5  within  such  one-year  period,  the  Governor  shall  promulgate 

6  a  plan  of  redistricting,  which  shall  becom.e  law  upon 

7  publication  by  the  Governor.   If  the  Governor  has  not 

8  published  the  plan  of  redistricting  within  60  days 

9  after  the  expiration  of  such  one-year  period,  the  Court 

10  cf  Appeals  in  the  exercise  of  original  jurisdiction  may 

11  upon  the  petition  of  any  qualified  voter  order  the 

12  Governor  to  promulgate  and  publish  a  plan  of  redistrict- 

13  ing. 

14  We  don't  think  that  that  third  possibility 

15  will  probably  be  used,  but  V7e  do  recognize  that  it  may 

16  well  be  that  the  Governor  V70uld  have  to  take  a  hand 

17  should  the  General  Assmebly  not  have  done  anything 

18  within  the  one-year  period. 

19  I  don't  think  that  these  tv70  are  necessarily 

20  in  conflict.   I  just  want  to  make  certain. 

21  THE  CHAIRMAN:   I  would  think  they  would  be. 
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1  MR.  GENTRY:   I  thought  your  questiDn  went  to 

2  the  words  Legislature  shall  but  they  go  to  the  words  the 

3  General  Assembly  shall. 

4  DR.  BARD:   By  law. 

5  THE  CHAIR>L^N:   Does  Legislative  District  have 

6  any  significance  in  your  article,  Article  1,  other 

7  than  in  the  election  of  Senators  and  members  of  the 

8  House  of  Delegates? 

9  PROFESSOR  ASPER:   House  of  Delegates  is 

10  what  it  is  keyed  to.   Our  original  comment  on  this 

11  indicated  we  used  legislative  history.   In  fact,  it 

12  is  the  same  term  used  in  the  present  Constitution 

13  except  that  says  Legislative  District  of  the  City  of 

14  Baltimore  or  the  county.   To  indicate  that  for  deter- 

15  mining  residents  for  voting  purposes,  we  take  that 

16  unit  V7hich  elects  delegates  to  the  House  of  Delegates 

17  of  the  General  Assembly,  which  for  districting  purposes 

18  is  the  smallest  unit.This  is  substantially  Article  1 

19  in  our  Legislative  Districting  here  is  substantially 

20  what  is  in  the  present  Constitution;  residents  for 

21  voting  purposes,  and  that  is  residents  in  the  State  and 
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1  in  the  district,  as  determined  according  to  that  unit 

2  which  elects  the  delegate  to  the  House  of  Delegates. 

3  We  used  this  term,  I  think,  advising  the  Commission  at 

4  the  time  that  we  were  using  it  on  the  assumption  that 

5  this  term  or  something  similar  thereto  would  ultimately 

6  be  incorporated  but  we  couldn't  tell  what  it  was  going 

7  to  be. 

8  THE  CHAIRMAN:   In  view  of  the  proposed 

9  section  in  the  legislative  article,  would  it  not 

10  be  better  to  leave  it  out  of  this  section  completely, 

11  just  leave  out  the  phrase,  determine  Legislative 

12  Districts? 

15  MR.  MILES:   Mr.  Chairm.an,  I  might  be  quite 

14  incorrect  but  it  does  seem  to  me  that  it  vrould  be  more 

15  helpful  if  V7e  took  up  the  report  of  the  Committee  on 

16  Legislative  Department  before  we  took  up  this  one. 

17  THE  CHAIRMAN:   You  have  got  problems  both 

18  ways.  I  don't  think  we  can  do  that.   They  do  crisscross 

19  but  I  don't  think  we  can.   I  think  we  have  got  to  take 

20  up  this  one  at  this  point. 

21  What  I  was  getting  at,  Professor  Asper,  is. 
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1  is  there  any  real  reason  why  the  phrase,  determine 

2  Legislative  Districts,  must  be  in  the  Elective  Franchise 

3  Article  if  it  pertains  only  to  the  election  of  members 

4  of  the  House  of  Delegates  and  Senators? 

5  PROFESSOR  ASPER:   You  will  note  from  the 

6  heading  V7hich  we  have  used  consistently,  we  were 

7  suggesting  trying  to  encourage  the  Commission  here, 

8  suggest  to  the  Commission,  that  this  be  made  a  suffrage 

9  and  elections  article,  that  we  could  set  a  pattern  of 

10  language  and  pattern  of  structure  which  could  there- 

11  after  be  follov7ed  by  other  articles  of  the  Constitution 

12  for  general  purposes.  We  are  talking  about  a  matter 

13  concerning  elections  here,  and  that  is  deciding 

14:  when  someone  now  must  establish  residence  for  a  three- 

15  month  period  in  order  to  be  able  to  vote,  establish  it 

16  where,  and  if  we  don't  tell  them  in  this  article,  v;here 

17  are  we  going  to  tell  them? 

18  THE  CHAIRmN:  Then  won't  we  be  faced  with 

19  the  alternative  that  the  section  that  Dr.  Bard  referred 

20  to  ought  not  be  included  in  the  Legislative  Article,  but 

21  in  this  article? 
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1  PROFESSOR  ASPER:   I  think  the  section 

2  referred  to  should  not  be  in  the  Constitution  at  all. 

3  I  think  it  is  an  expression  of  lack  of  faith  in  the 

4  Legislature  and  General  Assembly  v/hich  is  understandable 

5  in  light  of  the  recent  reapportionment  disputes. 

6  THE  CHAIRl'AN:   I  will  rephrase  my  question  -- 

7  if  it  is  to  be  included  in  the  Constitution  at  all,  it 

8  should  be  in  one  or  the  other  but  you  should  not  have 

9  it  in  both.   Is  that  not  correct? 

10  PROFESSOR  ASPER:   Certainly  not  conflicting, 

11  as  they  apparently  do  here. 

12  DR.  BARD:   Mr.  Chairman,  first  let  me 

13  add  that  our  consultants  and  our  experts  gave  us  the 

14  opposite  advice.  They  felt  that  if  it  should  be  any- 

15  where  it  should  be  here,  so  we  have  a  conflict  of 

16  consultants.   Let  me  nov7  add  that  I  still  do  not  see 

17  what  is  necessarily  contradiction.   For  example,  we  do 

18  say  that  the  General  Assembly  shall  redistrict  the 

19  State  in  accordance  with  the  provisions  of  this  article. 

20  THE  CHAIRMAN:   The  conflict  comes  about, 

21  I  think,  Dr.  Bard,  in  that  I  think  most  of  us  V70uld 
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1  read  the  language  in  Section  5  here,  that  the  General 

2  Assembly  shall  by  law  determine  Legislative  Districts 

3  to  mean  that  the  General  Assembly  shall  by  law  in  such 

4  manner  as  it  deems  wise.   That  is  what  you  usually  mean 

5  v;hen  you  say  the  General  Assembly  shall  by  law  and  in 

6  your  article  you  are  setting  up  the  manner  in  which  it 

7  must  be  done.   I  think  that  is  the  conflict. 

8  MR.  MINDEL:   Suppose  it  should  read  the 

9  General  Assembly  shall  by  law  determine  Legislative 

10  Districts,  in  accordance  with  the  provisions  of  Article 

11  1  or  Legislative  Article  1.  Wouldn't  that  take  care  of 

12  it? 

13  THE  CHAIRMAN:   It  would  do  it,  but  again 

14  you  raise  the  question  of  do  you  want  it  both  places. 

15  MR.  MINDEL:   It  is  very  clear,  it  is  such  a 

16  brief  statement  and  you  have  provided  for  it. 

17  MR.  SAYRE:   Mr.  Eney,  suppose  that  we  have 

18  the  Governor  appoint  a  Commission  according  to  the 

19  model  that  would  establish  the  Legislative  Districts 

20  for  the  General  Assembly,  as  well  as  for  the  Legislative 

21  Districts  for  Congress.   Would  that  not  be  a  more  logical 
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place  under  the  Executive  Article  than  any  of  these 
articles? 

MR.  CLAGETT:   Mr.  Chairman,  why  don't  you 
here  use  the  language  on  the  basis  of  Legislative 
Districts,  as  hereinafter  determined,  the  General 
Assembly  shall  define  residence,  establish  uniform  system, 
et  cetera. 

MR.  SAYRE:   That  is  what  I  think  we  are 
concerned  with  here. 

MR.  GENTRY:   The  problem  is  that  in  Section 
5  of  the  Legislative  report  they  have  used  the  key  word 
Legislative  District  and  that  is  what  we  are  tying  our 
resident  requirement  to. 

MR.  CLAGETT:   They  say  shall  redistrict  the 
state. 

MR.  GENTRY:   If  they  say  into  elective 
districts,  all  right. 

MR.  SAYRE:  For  both  the  Congress  as  well 
as  the  General  Assembly?  I  think  that  is  a  problem. 
There  are  Legislative  Districts  either  way. 

MR.  GENTRY:   That  is  for  their  committee. 
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1  They  can  answer  that.  We  feel  like  the  words  Legisla- 

2  tive  Districts  have  to  be,  since  they  are  in  Section  1, 

3  and  that  is  the  peg  to  qualify  your  residence  require- 

4  ments ,  they  have  to  be  picked  up  somewhere  and  I  would 

5  confess  it  can  be  in  Section  5  or  in  this  section  -- 

6  Section  5  of  the  legislative  article  or  in  our  Section 

7  5  but  it  has  to  be  picked  up  somev/here. 

8  MR.  CLAGETT:  Aren't  you  still  talking  about 

9  the  same  district  whether  you  call  it  legislative  or 

10  simply  district? 

11  PROFESSOR  ASPER;   Doesn't  this  apply  to 

12  senatorial  districts  as  well? 

15  MR.  GENTRY:  Of  the  legislative  report 

14  relates  to  senatorial  district  and  House  of  Delegates. 

15  MR.  MILES:   I  don't  see  how  you  can  consider 

16  this  until  you  have  considered  the  report  of  the 

17  Committee  on  Legislative.   We  have  considered  the 

18  executive  report.   Now  V7e  are  talking  about  the  effect 

19  of  qualification  of  voters,  et  cetera.  Yet  we  hCiven't 

20  discussed  the  report  of  the  Committee  which  deals  with 

21  what  the  voters  are  going  to  vote  on. 
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1  MR.  MILLER:   There  is  another  thought.   This 

2  is  getting  off  the  subject  but  the  word  uniform,  every- 

3  body  will  be  in  a  Legislative  District,  in  a  congressional 

4  district,  et  cetera,  but  haven't  we  already  adopted  a 

5  report  that  municipal  elections  might  have  a  different 

6  standard? 

7  THE  CHAIRMAN:   That  is  the  next  section, 

8  Mr.  Miller. 

9  MR.  MILLER:   If  you  say  uniform,  doesn't 

10  that  mean  that  the  voting  standards,  whether  they  are 

11  municipal  or  local,  vx)uld  have  to  conform? 

12  THE  CH^JRMAN:  Ko .   That  is  clarified  in 

13  the  next  section. 

14  DR.  BARD:   Mr.  Chairman,  I  haven't  conferred 

15  with  members  of  the  Legislative  Committee  but  I  see  no 

16  reason  why  we  couldn't  say,  shall  redistrict  the 

17  State  --  shall  redistrict  the  Legislative  Districts  in 

18  the  State  in  accordance  with,  et  cetera;  is  this  wta  t 

19  the  group  would  desire  us  to  do?   Is  that  correct? 

20  THE  CHAIRMAN:   May  I  make  this  suggestion? 

21  I  don't  think  we  can  stop  and  consider  the  v;hole 
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legislative  article  before  we  go  on  vjith  this,  but  it 
seems  to  me  there  is  a  conflict  in  philosophy  between 
the  two,  that  we  could  better  resolve  after  we  have 
seen  the  whole  of  the  legislative  article.   Let's 
if  you  approve  bypass  for  the  moment  this  one  question 
on  this  section  as  to  Legislative  Districts  until  we 
have  finished  the  review  of  the  legislative  article, 
but  let's  get  the  comments  on  anything  else  in  this 


section. 


Mr.  Martineau? 


MR.  MARTINEAU:   I  was  just  going  to  suggest 
that  the  provision  here  provided  for  nomination  of 
candidates  would  render  unnecessary  the  provision  in 
(a)  on  Page  3  of  their  report,  providing  for  the  nomina- 
tion of  the  Governor  and  Lieutenant  Governor. 

JUDGE  ADKINS:   Offhand,  I  have  no  comment. 
It  should  be  one  place  or  the  other. 

MR.  MARTINEAU:   This  covers  all. 

JUDGE  ADKINS:   This  might  again  be  a  question 
for  Dr.  Burdette's  Committee  on  ultimate  coordination. 

THE  CHAIRMAN:   Except  you  do  have  a  little 
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different  question  in  considering  that  suggestion  and 
that  is  you  wanted  to  make  it  clear  in  dealing  with 
the  nominations  that  the  Lieuntenat  Governor  did  not 
have  to  be  with  the  same  ticket  as  the  Governor  in  the 
primaries. 

JUDGE  ADKINS:  This  is  quite  true. 

THE  CHAIR>L4N:   So  I  vzould  suggest  that  this 
question  be  considered  further  by  your  Committee  as  a 


suggestion 


JUDGE  ADKINS:  With  the  idea  that  this 


language  will  remain  in  the  Constitution. 

THE  CHAIRMAN:  At  the  moment. 

JUDGE  ADKINS:   To  see  whether  or  not  we 
need  to  delete  something. 

THE  CHAIRMAN:   Yes. 

JUDGE  ADKINS:   I  have  another  comment  in 
connection  with  Sections  5  and  7. 

THE  CHAIRI'IAN:  Go  ahead. 

JUDGE  ADKINS:   I  was  an  advocate  at  the 
last  meeting  of  having  protection  for  local  subdivisions 
and  I  am  still  an  advocate  of  that.   I  am  impressed, 
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1  however,  with  the  argument  here  relative  to  the  decisions 

2  of  the  Court  of  Appeals.   I  would  suggest  the  matter 

3  be  clarified  by  eliminating  Section  7  and  simply  making 

4  it  quite  clear  that  Section  5  applies  only  to  the  elec- 

5  tion  of  state  officials,  by  adding  the  initial  clause 

6  to  Section  5,  for  the  election  of  all  State  officials 

7  to  the  General  Assembly  shall  by  law,  et  cetera,  and 

8  thus  eliminate  the  rather  cumbersome  verbiage  of  Section 

9  7. 

10  MRS.  BOTHE:   I  second  that. 

11  JUDGE  ADKINS:   That  does  what  I  think  the 

12  Committee  suggests  ojght  be  done  but  leaves  no  per 

13  adventure  of  doubt  in  the  matter. 

14  THE  CHAIR>-iAN:   Mr.  Gentry? 

15  MR.  GENTRY:  Right  nov;  because  it  is  our 

16  recommendation  to  actually  delete  all  of  Section  7,  but 

17  V7e  haven't  gotten  to  it  as  yet  and  I  haven't  stated 

18  the  reasons  for  it  as  yet,  but  I  myself  have  and  our 

19  committee  would  subscribe  to  this,  but  I  think  v/e  V7ould 

20  just  have  to  hold  it  off  for  a  moment;  if  it  is  decided 

21  that  Section  7  can  be  deleted  completely,  then  Judge 
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1  Adkins  '  suggestion  v/ould  be  a  good  one. 

2  THE  CHAIRMAN:  All  right.  Any  further 

3  coranents  as  to  Section  5?  Mr.  Bond? 

4  MR.  BOND:   The  v7ords,  -- defined  residence. 

5  I  think  I  understood  from  the  last  meeting  that  resi- 

6  dence  requirements  were  waived.   I  think  that  should  be 

7  held  open. 

8  THE  CHAIRMAN:   I  didn't  hear  that. 

9  MR.  BOND:   I  think  the  word,  defined 

10  residence, should  be  held  open  until  the  Committee,  the 

11  report  of  the  Legislative  Committee  is  considered. 

12  THE  CHAIRMAN:   Why? 

13  MR.  BOND:  Well,  because  if  we  are  going  to 

14  define  residence,  I  think,  aren't  we  implicitly  saying 

15  that  the  candidate  should  be  a  resident  -- 

16  MR.  GENTRY:  This  is  not  residence  but 
17.  voters,  residency  for  voters,  not  for  candidacy. 

18  MR.  BOND:   This  is  the  length  of  time  some- 

19  one  v7ould  have  to  be  a  resident? 

20  MR.  GENTRY:   Section  1  sets  out,  you  must  be 

21  a  resident  for  X  years  or  months  in  the  State  or  the 
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1  district.   Now  you  get  to  the  old  question,  what  is 

2  residence,  what  is  domicile,  you  know,  if  you  have  a 

3  house  here  can  you  vote,  et  cetera.  All  that  is  going 

4  to  be  left  to  the  Legislature.   That  is  what  we  mean  by 

5  define  residency. 

6  THE  CHAIRMAN:   Mrs.  Freedlander? 

7  MRS.  FREEDLANDER:   Mr.  Chairman,  just  for  the 

8  sake  of  parliamentary  procedure,  I  would  like  to  remind 

9  the  Commission  that  we  voted  on  all  aspects  of  this  at 

10  a  previous  meeting,  except  for  the  word  uniform,  and 

11  we  are  really  revoting  without  getting  a  reconsideration 

12  motion  on  the  floor  on  these  points.   You  took  a  vote 

13  point  by  point  on  this. 

14  THE  CHAIR>LAN:  I  think  what  we  have  had 

15  thus  far  is  merely  discussion  and  clarification. 

16  V/e  haven't  taken  any  other  votes. 

17  PROFESSOR  ASPER:   In  reference  to  your 

18  doubts,  Mr.  Bond,  this  defined  residence  and  residence 

19  here  has  nothing  to  do  with  length  of  time.  There 

20  are  a  number  of  State  Constitutions,  I  suppose  the  old 

21  Michigan  Constitution  was  one  of  the  worst  examples 
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1  of  defining  in  the  Constitution  who  was  a  resident  of  the 

2  state,  and  it  included  such  things  as  sailors  on  the 

3  high  seas  and  soldiers  in  the  service  of  the  United 

4  States  and  residents  of  old  soldiers  homes  and  this  sort 

5  of  thing,  although  they  were  on  Government  property, 

6  this  sort  of  thing.   It  v;ent  into  great  specificity 

7  who  v;as  a  resident,  and  they  found  what  usually  happens 

8  when  you  try  that.   A  sailor  on  the  high  seas  could 

9  vote,  a  sailor  on  the  Great  Lakes  couldn't  and  all  the 

10  difficulties  that  come  when  you  try  to  itemized,  so  your 

11  solution,  and  it  has  been  our  solution  all  along  is 

12  simply  to  say  in  the  Legislature;  when  these  questions 

13  come  up  refer  them  to  the  Legislature  and  find  out  who 

14  is  definable  as  a  resident  for  voting  purposes.   That 

15  is  the  only  significance  of  this  phrase. 

jg  THE  CHAIRMAN:   Any  further  comment  on  this 

17    •  section?   If  not.  Section  7 ,  Mr .  Gentry. 

]l8  MR.  GENTRY;   Section  7  comes  about  by  reason 

19  of  a  series  of  votes  taken  at  the  last  Commission 

20  meeting  on  the  various  questions  of  which  of  these 

21  I    elements  of  factors  which  go  into  voting  and  the  require- 
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1  ments  and  qualifications  for  voting  should  be  left  to 

2  the  subdivisions  in  local  elections  and  which  should 

3  be  guaranteed  across  the  board  by  the  State  for  all 

4  voting,  whether  it  be  in  local  or  in  statewise  and 
6  national  elections,  and  by  reason  of  the  series  of 

6  votes  on  these  various  questions,  everything  V7as  to  be 

7  left  to  the  local  subdivisions,  except  the  age  21 

8  and  secrecy  of  the  ballot. 

9  In  our  own  Committee  deliberations  following 

10  the  last  meeting,  it  was  pointed  out  again  to  us  by 

11  our  reporter  that  the  Courts  have  uniformly  decided 

12  over  the  years  that  the  constitutional  provisions  as 

13  to  voting  stated  in  our  Constitution  pertained  only 

14  to  statewide  elections,  and  they  did  not  pertain  to 

15  local  elections,  so  with  that  thought  in  mind,  it  is 

16  nov7  our  recommendation  that  we  delete  all  of  Section 

17  7,  since  none  of  it  is  absolutely  required;  that  every- 

18  thing  v/e  have  said  thus  far  pertains  only  to  statewide 

19  elections.   We  have  not  deleted  or  extended  or  in  any 

20  way  at  all  the  local  prerogatives  as  to  voting  rights. 

21  We  would  recommend  that  all  of  Section  7  just  simply 
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1  be  deleted. 

2  MR.  MILLER:   Mr.  Chairman,  if  you  put  that 

3  word  uniform  in,  mightn't  it  raise  the  question  as  to 

4  whether  regardless  of  what  the  courts  may  have 

5  decided  under  our  former  lav7S  and  constitutions  that 

6  a  municipality  for  instance  couldn't  give  the  voting 

7  right  to  people  that  didn't  live  in  the  municipality? 

8  MR.  GENTRY:   The  word  uniform  used  in  Section 

9  5  only  relates  to  registration  and  you  now  have,  as 

10  V7as  pointed  out  to  me  by,  I  believe,  Senator  Hoff 

11  pointed  out  to  me  that  you  have  different  registrations 

12  in,  for  instance,  Carroll  County,  in  his  case,  for 

13  municipal  as  well  as  -- 

14  MR.  MILLER:   That  is  true  but  if  it  has  to 

15  be  uniform  and  one  of  the  laws  that  ought  to  be  in  the 

16  state  is  that  you  can't  vote  in  X  district  if  you 

17  don't  live  there,  but  it  won't  apply  to  Carroll  County 

18  or  Ocean  City  if  they  decided  that  as  a  large  property 

19  owner  nobody  except  a  few  people  v;ho  lived  there  in 

20  the  off  season,  that  they  shouldn't  have  a  vote  in  the 

21  municipal  election.   I  just  want  to  make  sure  that  we 
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1 

don't   say  something  that   contradicts    the    idea  we  had 

2 

the   other   day,    apparently   that  was   adopted  by  the  majority 

3 

of   the  Commission. 

4 

THE  CHAIRMAN:      Mr.    Gentry  and   Professor 

5 

Asper,    if   the   Commission  voted    to   follow  your   recommen- 

6 

dation  and   delete   this    sect5-on,   did   I  understand   that 

7 

you  would    follow  Judge  Adkins '    suggestion  and   add   a 

8 

phrase   to    Section   5   to   make   it   clear   that    it   applied  only 

9 

to   state   elections? 

10 

MR.    GENTRY:      That    is   correct. 

11 

THE  CHAIRMAN:      Would    that    then  answer   your 

12 

question? 

13 

MR.    MILLER:      I   think   it  would,    providing 

14 

we   set   up  something  on   the   positive   side,   Mr.    Chairman, 

15 

to    indicate    that    local   elections   could   be  arranged   by 

16 

the    local   people,    and    if  we  don't   say  anything  about 

17 

that,    it   might   be   presumed   that  we  didn't  want    them  to 

18 

do    it. 

19 

THE  CHAIRi'IAN:      Professor  Asper,   would    it 

20 

be   true    that    if   there  were   nothing   in  the  Constitution 

21 

as    to    the  qualifications   and   other   conditions    for 
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1  elections  locally  that  there  would  be  no  limitations  at 

2  all? 

3  PROFESSOR  ASPER:   I  am  persuaded  of  that.   Of 

4  course,  Congressman  Miller  is  correct  that  any  time 

5  you  have  a  new  Constitution,  you  have  a  new  question 

6  raised  but  it  would  seem  that  the  course  of  opinions 

7  for  eighty  or  ninety  years  in  the  Maryland  Court  of 

8  Appeals  with  regard  to  the  present  Constitition  is 

9  so  strong  that  it  is  absoultely  uniform,  that  this  or 

10  these  articles  as  expressed  apply  only  to  statewide 

11  elections  or  to  elections  specifically  referred  to  in 

12  the  Constitution;  that  in  the  absence  of  any  indication, 

13  any  positive  indication  now  that  it  wasn't  intended  to 

14  apply  to  local  elections  it  seems  to  me  highly  unlikely 

15  that  the  Court  of  Appeals  would  read  these  sections 

16  differently. 

17  THE  CHAli<I-Ii\N:      I   think  Mr.   Miller's   question 

18  went    this   way   if   I  understood   him. 

19  If  you  have   nothing   in   the  Constitution 

20  granting  any  authority   to   anyone  with  respect   to    local 

21  elections,   \-jill   the  municipality  or    local   subdivision 
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1  be  able  to  set  up  its  own  election  machinery,  its  own 

2  qualifications? 

3  PROFESSOR  ASPER:      X   thought   I  answered   that, 

4  yes.      I  am  sure   you  can. 

5  THE  CHAIRM\N:   In  other  words,  they  could 

6  set  up  an  eighteen  year  age? 

7  PROFESSOR  ASPER:   I  don't  see  any  reason  to 

8  think  they  couldn't. 

9  THE  CHAIRMAN:   Or  any  other  qualification 

10  they  wanted. 

11  PROFESSOR  ASPER:   We  have  some  localities 

12  now  that  require  property  o\<mership  of  real  property 

13  in  order  to  vote,  and  this  has  been  specifically  upheld 

14  by  the  Court  of  Appeals.   The  case  was  cited  in  our 

15  initial  report  or  one  of  the  reports  in  V7hich  we 

16  discussed  this,  and,  of  course,  we  have,  although  I 

17  don't  know  if  it  has  ever  been  challenged,  the  nonresi- 

18  dent  voting  in  Ocean  City  for  one  place,  which  is 

19  apparently  acceptable.   As  I  say,  I  don't  really  know. 

20  MR.  MILLER:  All  I  would  like,  Mr.  Chairman, 

21  would  be  to  have  one  sentence  in  there  on  the  positive 
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side,  because  even  if  we  take  these  gentlemen,  and  I 
agree  about  the  decisions,  because  we  are  going  to  have 
a  new  Cons  tit ition,  we  hope,  and,  of  course,  we  would 
certainly  be  called  upon  to  construe  it  and  if  we  mean 
the  other  thing,  let's  say  so. 

PROFESSOR  ASPER:   That  was  what  we  did, 
I  think,  originally  but  then  V7e  had  a  longer  series 
of  votes  at  the  last  Commission  meeting  which  we  tried 
to  incorporate  into  this  draft.   Mr.  Martineau  just 
suggested  again  something,  a  question  which  we  raised 
earlier,  is  if  we  do  wish  to  preserve  this  povzer  and 
the  localities  to  govern  their  o\7n  elections,  is  this 
the  place  to  do  it  or  does  this  belong  in  the  section 
on  political  subdivisions? 

THE  CHAIRMAN:   Judge  Adkins . 

JUDGE  ADKINS:   It  seems  to  me  Congressman 
Miller's  point  is  well  taken  to  this  extent,  that 
while  this  provision  assumes  v.'e  eliminate  Section  7  and 
make  a  modification  as  has  been  suggested  to  Section  5, 
it  would  not  require  the  uniformity  of  local  subdivi- 
sions insofar  as  the  Constitution  is  concerned;  there 
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1 

would   be   nothing  to    prevent    the   Legislature   from 

! 

passing  a   bill  which  would    itself  require   uniformity 

3 

among   the   local   subdivisions,    since   they  are   in  essence 

4 

creatures   of   the  Legislature,    and    thus    they  v7ould  not 

5 

have   the  benefit  of   local  autonomy,   which  Ted  Miller 

6 

and  V7hich   I  both  are  very  much   interested    in  seeing 

7 

retained.      I   think  the   Professor's    suggestion   is   not 

8 

proper   here   but   rather   the    local   subdivision  case    is 

9 

well   taken. 

10 

THE  CHAIRMN:      The  Committee  on   political 

11 

subdivisions    is   considering  a   constitutional  grant  of 

12 

power   to   all   political   subdivisions;    if   that   had   a 

13 

provision  which  conferred   the  right    to   prescribe 

14 

qualifications    for   elections,   would    that   meet   your 

15 

I 

16 

point? 

JUDGE  ADKINS:      I   think  that  would  meet  my 

17 

thinking. 

18 

'THE  CHAIRMAN:      Mr.   Delia? 

19 

MR.   DELLA:      Mr.   Chairman,    I  have  been   listen- 

20 

ing   to    this   discussion  and   unless    I  am  hearing  wrong. 

21 

I   can't    for    the    life  of  me  understand   v;hy  v/e   are    trying 
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to  develop  a  uniform  procedure  for  elections  and  voting 
rights  and  at  the  same  time  give  local  subdivisions  the 
right  to  change  this  type  of  procedure.   It  seems  to 
me  that  if  a  person  is  going  to  be  eligible  to  vote  in 
a  state  election  or  a  national  election  and  just  be- 
cause he  doesn't  have  any  property  but  maybe  rent  and 
is  still  old  enough  to  vote  and  work  and  such  as  that, 
that  he  is  not  going  to  be  allov^ed  to  vote  in  any 
municipal  election  because  he  doesn't  o\-m  a   house  or 
piece  of  ground,  this  seems  to  me  is  taking  away  the 
rights  of  this  individual  to  vote. 

THE  CHAIRM'^N:   This  was  gone  into  at  great 
length  at  the  last  meeting  and  I  don't  want  to  repeat 
it  all.   Do  you  v;ant  to  summarize  it.  Judge  Adkins? 
You  V7ere  one  of  the  spokesmen. 

JUDGE  ADKINS:   I  think  the  thing  that  is 
not  the  point  Mr.  Delia  suggests,  I  am  not  for  attach- 
ing a  property  qualification.   I  don't  know  of  any 
administration  in  this  state  which  requires  a  property 
requirement  to  vote  if  there  is  a  residency  qualification 
There  are  certain  areas  that  permit  a  property  qualifica- 
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1.  tion  in  the  absence  of  a  residence.   You  have  the 

2  alternative.   Besides,  I  am  not  a  bit  interested  in 

3  having  the  delegates  from  the  metropolitan  areas  deter- 

4  mine  how  the  Mayor  of  Smiths  Island  should  be  chosen. 

5  I  don't  think  they  have  any  conception  of  the  problems 

6  of  Smiths  Island  and  I  think  the  people  of  Smiths  Island 

7  should  determine  how  their  mayors  should  be  chosen. 

8  That  is  what  I  am  arguing  for.   I  don't  think  anywhere 

9  in  the  State  there  is  an  attempt  to  attach  a  property 

10  qualification  to  the  right  to  vote.   There  are  areas 

11  which  permit  property  a-ners  not  residents  to  vote,  and 

12  the  one  that  has  been  kicked  around  here  at  Ocean 

13  City,  which  is  a  unique  problem. 

14  MR.  MILLER:   Isn't  it  a  fact  that  all  these 

15  laws  v;hich  you  and  I  think  have  become  important,  they 

16  don't  limit  votes.   They  add  to  it,  when  a  person  is  a 

17  summer  resident,  and  he  may  vote  in  Baltimore  City  but 

18  if  he  has  his  home,  a  summer  home  in  Ocean  City  and  he 

19  is  allov/ed  to  vote,  anybody  that  lives  in  Ocean  City 

20  votes  anyhow  whether  they  own  a  nickel  or  not,  but  it 

21  is  adding  to  the  franchise  not  subtracting  from  it? 
JUDGE  ADKTN^:   I  think  th?t  is  true. That 
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is  true  in  my  own  town  of  Salisbury.   There  is  no 
denial  of  the  right  to  vote  to  anybody.   There  is  no 
limitation  on  the  right  to  vote  to  people  who  own  property 
assessed  at  a  certain  value  in  the  city  limits  on  the 
theory  that  they  are  bearing  a  part  of  the  tax  burden 
and  whether  they  live  in  or  out  of  the  city,  I  think 
they  should  have  a  voice  in  management  of  the  city 
affairs.   It  isn't  restrictive. 

MR.DELLA:   I  gathered  that  from  the 
discussion. 

MR.  MARTINEAU;   Just  to  confuse  the  issue, 
Mr.  Chairman,  I  do  believe  that  there  are  at  least  one 
or  two  towns,  Aberdeen  is  one  I  am  thinking  of,  that 
does  impose  a  property  qualification  on  voting.    That 
is  the  only  one  I  know  of.   They  are  having  a  great 
debate  about  eliminating  it.   It  is  a  restrictive 
qualification.   If  you  don't  own  property  there,  you 
cannot  vote. 

JUDGE  ADKINS:   I  would  be  perfectly  willing 
to  see  the  Constitution  provided  that  any  election 
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1  should  require  that  every  citizen  of  the  age  of  21 

8  be  entitled  to  vote  and  be  entitled  to  a  secret  ballot. 

3  Those  are  the  minimum  qualifications  that  I  would  be 

4  prepared  to  see.   Maybe  that  ought  to  be  in  the 

5  Declaration  of  Rights, 

6  THE  CHAIRKAN:   May  I  ask  a  question  of  Mr. 

7  Clagett?  Would  it  be  consistent  with  what  your 

8  Committee  is  presently  thinking  to  have  in  the  Article 

9  on  Political  Subdivisions  a  provision  granting  speci- 

10  fically  to  political  subdivisions  the  right  to  control 

11  local  elections  and  establish  qualifications  of 

12  voters,  et  cetera? 

13  MR,  CLAGETT:   Well,  if  actually  we  grant 

14  a  broad  pov;er ,  any  and  all  legislative  power  for 

15  local  matters,  certainly  inherent  in  that  would  be 

16  such  a  power,  but  then  v-;hen  we  limit  that  power  by 

17  I  saying,  except  as  provided  in  the  Constitution,  or  by 

18  the  charter,  or  by  general  purpose  legislation,  I 

19  think  we  definitely  have  a  question  that  arises. 

20  THE  CHAIRMAN:   No,  but  my  question  was,  if 

21  you  included  in  that  article  whether  you  use  the  one  form 
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or  the  other  that  you  are  presently  considering  a 
specific  grant  of  power  to  the  local  subdivisions  to 
control  local  elections,  would  it  be  consistent  with 
your  general  thinking  for  the  local  subdivisions? 

MR.  CLAGETT:   It  would  be  consistent  with  the 
thinking  but  I  am  afraid  that  it  would  raise  other 
problems  by  reason  of  specifying  that  one  and  not 
specifying  some  others.  We  might  raise  some  confusion 
and  question.   I  would  hesitate  to  single  out  just  this 
one  thing,  which  might  by  reason  of  doing  so  exclude 
certain  other  questions  or  equally  important  problems. 

I  really  feel  that  there  is  a  need  of  some 
clarification  and  notv/ithstanding  the  desire  for 
simplicity,  where  we  are  really  anxious  to  clarify, 
there  is  no  reason  v/hy  this  section  7  shouldn't  stand 
just  the  way  it  is.   Then  there  is  no  question  about  it. 

THE  CHAIRMAN:   Mr.  Case. 

MR,  CASE:   >ir .  Chairman,  I  think,  listening 
to  this  debate,  the  people  who  are  speaking  are  over- 
looking a  very  salient  and  important  aspect  of  the  voting 
process  of  our  citizenry.   I  agree  that  Section  7 
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1  certainly  in  its  present  form  is  bad  and  ought  to  be 

2  eliminated,  and  I  think  that  Dale  is  right,  that  Section 

3  5  should  apply  to  state  elections. 

4  This  would  mean  that  the  Constitution  would 

5  set  the  standards  for  electing  state  officers  or  officials 

6  and  purely  local  elections.  Rising  Sun,  North  East, 

7  Smiths  Island,  et  cetera,  would  have  the  right  to  set 

8  the  standards  and  guide  lines  for  electing  people  in 

9  those  areas,  but  I  think  there  is  a  big  area  which  vje 

10  are  not  focusing  attention  on  here,  and  that  is  the 

11  county  election,  which  is  a  political  subdivis5-on. 

12  County  elections  additionally  are  held  at  the  same  time 

13  as  state  elections,  and  to  me  it  would  be  unthinkable 

14  and  unworkable  to  have  Baltimore  County,  let's  say, 

15  establish  a  different  set  of  standards,  or  Prince 

16  I    Georges  County  establish  a  different  set  of  standards 

17  !|    for  people  who  are  going  to  vote  for  the  County  Commis- 

18  sioners,  or  the  County  or  the  members  of  the  County 

19  Council  as  are  voting  for  the  Rouse  of  Delegates, 

20  because  they  might  be  completely  different  and  somebody 

21  would  come  up  and  he  would  say  I  am  a  voter  for  the 
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House  of  Delegates  but  I  can't  vote  for  the  County 
Council,  but  traditionally  they  are  all  on  the  same 
ballot.    I  don't  know  what  the  answer  to  this  is  but 
it  seems  to  me  that  where  you  have  got  elections  which 
are  held  contemporaneously  with  the  general  election, 
to  have  two  bodies  setting  the  standards  for  the  people 
that  can  vote  at  that  election  with  the  result  that  you 
may  indeed  have  two  sets  of  qualifications  is  completely 
ridiculous  and  I  don't  see  how  it  could  possibly  work 
as  a  practical  matter.   It  seems  to  me  that  you  have 
got  to  perhaps,  when  we  are  talking  about  local,  we 
really  mean  local  in  the  sense  of  incorporated  towns, 
but  restricted  to  that. 

THE  CHAIRMAN:   And  conversely  broaden  Section 
5  to  include  county  as  V7ell  as  state? 

MR.  CASE:   That  is  right. 

MR.  GENTRY:   The  only  thing  I  can  say  is 
Mr.  Case  says  he  doesn't  see  hov7  it  can  work  and  it 
has  worked  for  a  hundred  years  because  that  is  the 
system  we  have  now. 

MR.  CASE:  Where  do  we  have  that  system? 
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1  MR.  GENTRY:   It  just  so  happens  that  by 

2  reason  of  the  counties  coinciding  the  requirements  and 

3  qualifications,  they  come  out  the  same,  but  there  is 

4  this  system  and,  I  believe,  Senator  Hoff,  I  recall  you 

5  telling  us  that  is  the  case  with  regard  to  Carroll 

6  County,  and  in  regard  to  Westminster  they  have  separate 

7  requirements . 

8  MR.  HOFF:   I  was  talking  about  the  munici- 

9  palities,  incorporated  tov7ns  ,  not  the  county. 

10  MR.  CASE:   Not  the  counties,  no,  sir. 

11  MR.  MILLER:   Right  here  where  you  sit  you 

12  have  an  entirely  different  registration,  a  different 

13  qualification  for  voting  in  the  town  elections  from  what 

14  you  have  for  the  county,  but  the  county  is  the  same  as 

15  for  voting  for  Congress,  president  or  anything  else. 

16  MR.  CASE:   I  will  buy  that. 

17  MR.  MILLER:   It  should  be  that  way.   On  the 

18  other  hand,  every  municipality  should  have,  as  Judge 

19  Adkins  and  several  of  us  feel  very  strongly,  because  of 

20  our  local  situations,  they  should  have  a  right  to  broaden 

21  the  base  if  they  want. 
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1  MR.  CASE:   I  am  supporting  what  you  say, 

2  Congressman,  but  I  am  saying  that  political  subdivisions 

3  includes  county. 

4  MR.  MILES:   Couldn't  you  say  political 

5  incorporation? 

6  JUDGE  ADKINS:   If  you  limit  this  discussion 

7  solely  to  qualifications  to  vote,  you  have  got  one 

8  problem.   If  you  go  to  the  next  sentence  and  say  provide 

9  for  nomination  of  candidates,  you  have  another  problem 

10  because  in  many  of  these  county  charters,  they  provide 

11  for  varying  ways  of  the  nomination  of  candidates,  which 

12  is  not  at  all  uniform  throughout  the  State.   Each 

13  chartered  county  has  its  own  method  of  nominations. 

14  MR.  CASE:   That  means  how  they  get  on  the 

15  ballot,  not  who  can  get  on  the  ballot,  but  how  they  get 

16  on. 

17  JUDGE  ADKINS:      That    is   right. 

18  MR.    CASE:   V7hich,    I   think,    is   a   distinguishing 

19  feature. 

20  JUDGE  ADKINS:      The    point    is    if   you   take    this 

21  section,    it   provides   not  only   for  uniformity  as    to 
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1  registration  and  voting;  it  also  provides  uniformity 

2  as  to  nominations. 

3  MR.  GENTRY:   It  doesn't  provide  that.   It 

4  does  provide  that.   It  does  provide  the  General  Assembly 

5  determines  it  rather  than  county  charter, 

6  JUDGE  ADKINS:   It  says  nomination  of  candi- 

7  dates. 

8  MR.  SAYRE:   We  are  talking  about  voters. 

9  MR,  HAILE:   Mr.  Chairman,  earlier  today  we 

10  adopted  the  language  that  the  Governor  shall  be 

11  elected  at  the  general  election  every  other  even  numbered 

12  year  and  I  considered  that  Section  5  deals  with  general 

13  elections,  and  I  submit  that  if  we  call  it  general 

14  elections,  it  V7ill  clarify  this  whole  matter.   This 

15  governs  general  elections.   Then  when  local  subdivisions 

16  choose,  they  may  have  their  officials  run  in  the  same 

17  manner  as  officials  v7ould  run  in  general  elections. 

18  THE  CHAIRKiAN:   Do  you  consider  the  county 

19  elections  general  elections  also? 

20  MR.  HAILE:   Operated  as  they  are  in  Baltimore 

21  County,  they  are  part  of  the  general  elections,  on  the 
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same  footing. 

MR.  CASE:   Unless  you  want  to  restrict  Dale's 
point  to  municipalities;  Section  11  (e) . 

JUDGE  ADKINS:   Insofar  as  qualification  of 
voters,  I  v7ould  agree,  but  insofar  as  registration  of 
voters  is  concerned,  I  would  agree  with  Dick  Case  it 
can  be  limited  to  municipalities;  insofar  as  nomination 
of  candidates  is  concerned,  I  don't  think  it  can  be 
limited  to  municipalities.   I  think  you  have  varying 
methods  of  nomination  of  candidates  V7ithin  the  state 
by  virtue  of  local  home  rule. 

MR.  SAYRE:   We  are  talking  about  voters. 
•  JUDGE  ADKINS:   I  am  being  forced  to  the 
conclusion  that  we  have  got  to  have  two  sections,  although 
I  was  the  one  that  suggested  we  eliminate  Section  7. 
I  am  being  forced  to  a  conclusion  that  we  are  going  to 
have  to  have  tvjo  sections. 

MR.  CLAGETT:   Certainly  it  clarifies  the 
situation.   The  only  alternative  would  be  to  have  a 
very  strongly  worded  provision  in  the  local  government 
section,  such  as  you  suggested  earlier,  but  as  I  say, 
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1  I  think  that  that  does  raise  other  complications. 

2  THE  CHAIRMAN:   But  even  the  present  two 

3  sections  don't  meet  all  the  objections  that  have  been 

4  made. 

5  JUDGE  ADKINS:   I  agree  with  that. 

6  THE  CHAIRMAN:   Mr.  Sayre? 

7  MR.  SAYRE:   It  just  occurs  to  me  that  the 

8  word  uniform  can  be  broadly  interpreted  so  that  if 

9  you  do  have  a  township  or  a  tov;n  involved,  that  the 

10  v7ording  of  the  provision  allov7S  a  uniform  deviation  from 

11  V7hat  otherv7ise  would  apply  to  a  county,  a  municipality 

12  or  a  regional  type  of  authority.   In  other  V7ords, 

13  uniform  doesn't  detract  from  the  right  as  provided  under 

14  the  phrasing  of  a  law,  a  township  right  to  have  different 

15  provision  for  voters  and  I  think  it  is  the  voters  we 

16  are  talking  about,  the  registration,  I  think,  in  any 

17  event;  personally  I  think  V7e  would  V7ant  to  have  that 

18  uniform  throughout  the  State  as  far  as  registration  is 

19  concerned.   Aga5,n  you  could  have  that  double  level, 

20  registration  could  include  property  ownership  in  a  tov7n. 

21  THE  CHAIRMAN:   Mr.  Melvin? 
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1  MR.  MELVIN:   Mr.  Chairman,  I  agree  v;ith  Dick 

2  Case  on  this  inter-relationship  between  the  counties 

3  and  the  state  elections  and  I  think  Section  5  could 

4  equally  apply  to  county  elections,  except  for  one 

5  thing,  and  that  is  that  v/e  get  back  to  talking  about 

6  Legislative  Districts.   If  by  that  term  or  that  phrase 

7  we  are  talking  only  about  State  Legislative  Districts, 

8  as  opposed  to  Council  Legislative  Districts,  we  would 

9  be  all  right  but  I  am  not  sure  it  would  be  restricted 

10  to  statewide  offices.  Was  that  the  intent? 

11  MR.  GENTRY:   Except  for  the  fact  that  as 

12  V7e  have  pointed  out,  the  case  particularly  of  Hannah 

13  versus  Young,  has  said,  the  Court  of  Appeals  has  said, 

14  with  regard  particularly  to  that  case  that  constitutional 

15  requirements  stated  here  apply  only  to  state,  not  local. 
15  MR.  MELVIN:   Yes.   Now  we  are  talking  about 

17  having  it  apply  to  local,  that  is,  county  elections  and 

18  I  am  saying  if  we  do  that  we  should  perhaps  make  some 

19  definition  of  V7hat  the  Legislative  District  is  and  have 

20  that  apply  only  to  state  elections. 

21  MR.  GENTRY:   The  conu-nit tee's  recommendation. 
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1  you  knov/,  is  only  to  have  this  apply  at  the  state  level 

2  rather  than  local  and  that  is  the  way  it  has  been  inter- 

3  preted  by  the  courts  and  therefore  we  are  coming  back 

4  again,  and  delete  Section  7. 

5  THE  CHAIRMAN:   Mr.  Hoff? 

6  MR.  HOFF:   Mr.  Chairman,  I  think  we  are  only 

7  talking  about  municipal  elections  now  and  the  exceptions 

8  that  should  be  applied  to  them.   I  was  wondering  if 

9  we  couldn't  alter  Section  7  to  say,  to  read,  elections 

10  in  the  municipal  corporations;  nothing  in  this 

11  article  shall  be  deemed  to  deny  to  municipal  corpora- 

12  tions  the  prerogatives  to  prescribe  other  or  additional 

13  qualifications  to  voters  offering  to  vote  in  municipal 

14  elections  and  to  establish  municipal  procedures  for 

15  voting,  et  cetera. 

15  MR.  CLAGETT:   I  don't  think  that  would  work, 

17  I  Mr.  Chairman,  because  political  subdivisions  isn't  going 

18  to  necessarily  be  limited  to  counties. 

19  MR.  CASE:   I  am  talking  corporations. 

20  MR.  CLAGETT:   I  know.   Then  v;hen  you  turn 

21  around  and  limit  it  to  municipal  corporations,  you  are 
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excluding  other  forms  of  civil  subdivisions  that  may 
well  be  developed  in  the  future. 

MR.  GENTRY:  What? 

MR.  CLAGETT:   It  may  be  some  metropolitan 
area  or  some  special  district  or  sanitary  district, 
some  special  Commission  district. 

MR.  CASE:   Couldn't  you  say  municipal 
corporations,  parenthesis  other  than  counties  and  the 
City  of  Baltimore? 

MR.  SAYRE:   I  would  say  municipal  corpora- 
tions as  defined  by  law. 

THE  CHAIRI^J\N:   His  point,  I  think,  Mr.  Case, 
was  that  you  might  have  a  super-county  something 
betv;een  the  county  and  the  state,  an  aggregation  of 
counties . 

MR,  SAYRE:   You  can  have  a  public  corporation. 

MR.  CASE:  A  county  is  a  municipal  corporation 

MR.  SAYRE:   That  is  right. 

THE  CHAIRMAN:   I  wonder  if  V7e  can'  t  make  a 
little  progress  by  taking  several  steps  instead  of  trying 
to  take  it  all  at  once.  Would  it  be  the  consensus 
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1  that  Section  7,  by  whatever  term  is  the  proper  term,  is 

2  intended  to  be  limited  to  towns  and  municipalities  other 

3  than  counties  or  super-counties? 

4  DR.  BARD:   Right. 

5  THE  CHAIRMAN:   Does  anybody  feel  differently 

6  about  that  proposition? 

7  JUDGE  ADKINS:   Only  insofar  as  nomination  of 

8  candidates  is  concerned  because  I  think  you  already 

9  have  some  counties  that  nominate  their  candidates 

10  differently  than  the  rest  of  the  counties  in  the  state. 

11  MR.  CLAGETT:   I  agree  with  that. 

12  THE  CR^IRMAN:   That  is  not  what  I  am  getting 

13  at.   I  am  getting  at  that  as  the  second  question.   For 

14  the  moment  all  I  am  saying  is,  are  all  of  us  agreed  that 

15  Section  7  is  intended  to  apply  only  to  towns  and 

16  municipalities,  not  to  counties  or  super-counties? 

17  MR.  CLAGETT:   No,  I  can't  agree  with  that. 

18  JUDGE  ADKINS:  I  don't  agree  with  that  so 

19  long  as  you  leave  in  this  word  nomination  of  candidates, 

20  because  if  you  limit  this  to  cities  and  towns,  by 

21  implication,  you  are  leaving  the  counties  and  the  local. 
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other  local  subdivisions  under  the  general  law,  I 
assume.   If  you  further  limit  it  to  voting  rights,  to 
the  right  to  vote,  then  I  would  -- 

MR.  CASE:   That  is  all  my  point  is  directed 
to,  Mr.  Chairman,  the  right  to  vote. 

JUDGE  ADKINS:   I  agree  with  that  but  I  don't 
believe  you  can  send  it  broadly  to  elimination  of 
candidates . 

THE  CHAIRMAN:   It  seems  to  me  these  two 
sections  are  going  to  have  to  be  referred  back  to  the 
Committee  but  they  ought  to  go  back  with  some  under- 
standing of  what  the  Commission  wants.   Maybe  we  ought 
to  consider  it  in  three  pieces  instead  of  two  as  I  was 
trying.   Subject  to  the  qualification  that  you  mentioned, 
would  you  agree  that  Section  7  is  intended  to  apply 
to  towns  and  municipalities,  not  counties  and  super- 
counties,  subject  to  that  one  qualification?   Does  any- 
body question  that? 

MRS,  BOTHE:   You  mean  the  substance  of  Section 


7? 


THE  CHAIRMAN:   Substance,  yes 
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1  Would  we  agree   that   Section  5    is    intended 

2  to  apply   to   general  elections,    statewide   elections, 

3  county  or   super-county  elections,    except   for   the  nomina- 

4  tion  of  candidates?     Does   anybody  question   that? 

5  MR.    MELVIN:      Mr.    Chairman,    my  point   about 

6  Legislative  Districts.     Doesn't   that  necessarily 

7  mean   -- 

8  THE  CHAIRMAN:   I  am  not  getting  phraseology. 

9  I  am  only  getting  principles. 

10  MR.  SAYRE:   The  words  General  Assembly,  I 

11  think,  should  be  deferred  until  V7e  have  heard  again 

12  from  the  Legislative  Committee  and  the  Executive 

13  Committee. 

14  THE  CHAIRMAN:      I   am  not    sure   I    follov?  you. 

15  You  mean  just  whether  we   use   those  words   or   use 

16  legislative  instead? 

17  MR.  SAYRE:   I  am  referring  to  where  the 

18  General  Assembly  shall  by  law  determine  Legislative 

19  Districts.   N^w,  V7hatever  those  districts  are  and 

20  whether  it  is  with  a  small  or  large  capital  letter. 

21  THE  CHAIRi'IAN:   That  we  did  defer  before." 
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MR.  SAYRE:   That  is  right.  We  have  deferred 
as  to  where  that  is  determined? 

THE  CHAIRiMAN:   Yes. 

MR.  SAYRE:   Okay. 

THE  CHAIRMj\N:   Then  the  third  category  V70uld 
be  the  question  of  nomination  of  candidates,  and  V7ould 
we  all  agree  that  as  to  statewide  elections,  it  would  be 
controlled  by  the  Legislature;  that  is,  under  Section 
5,  as  to  county  elections,  it  would  be  subject  to  control 
by  county  charter  or  whatever  the  local  law  was?  Would 
there  be  any  disagreement  with  that? 

Then  would  there  be  any  area  not  covered 
by  those  three  that  should  be  incorporated  in  either 
five  or  seven? 

DR.  BITRDETTE:   I  want  to  be  sure  that  we 
do  agree  that  the  age  21  and  the  secrecy  of  the  ballot 
be  included  as  part  of  the  principle  in  any  language. 

THE  CHAIRmN:   You  wouldn't  under 
the  principles  that  I  just  stated,  because  in  the  case 
of  a  tovm  election,  they  could  make  the  age  18  or  they 
could  have  an  open  ballot,  unless  if  you  want  this,  we 
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1  will  put  it  up  as  another  proposition. 

2  DR.  BURDETTE:   I  wanted  some  discussion  of 

3  it,  whether  Judge  Adkins  could  express  a  view. 

4  THE  CHAIR>L'\N:   The  question  suggested  by 

5  Dr.  Burdette  is  that  the  power  of  the  county  or  the 

6  local  subdivision, the  tovm  or  municipality  to  control 

7  their  local  elections,  ought  to  be  subject  to  at  least 

8  the  main  qualifications,  that  no  person  under  21  should 

9  be  permitted  to  vote  and  that  all  elections  s hould  be 
10  by  secret  ballot. 

11-  DR.  BURDETTE:   I  might  say  that  I  suppose 

12  I  would  have  phrased  it  that  no  person  over  21  should 

13  be  denied  the  vote,  and  secret  ballot,  on  local 

14  elections  but  I  don't  know  how  you  want  it. 

15  THE  CHAIRM^\N:   All  right;  essentially  the 

16  proviso  of  Section  7. 

17  MR.  CASE:   In  other  words,  your  proposal 

18  would  allov7  the  municipalities  to  permit  people  18, 

19  let's  say,  to  vote  if  they  thought  that  V7as  desirable? 

20  DR.  BURDETTE:   Yes.   I  don't  know  that  I 

21  advocate  it  but  I  sort  of  express  a  home  rule  view,  you 
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see. 

THE  CHAIRiMAN:      Mr.    Bond? 

MR.    BOND:      I   don't   feel   the  home   rule  view 
should   prevail  over    letting   people  under   21  vote   in 
secrecy  of   the  ballot.      I   think  that   should   be  maintained 
in  any  election   in   the   state. 

MR.    POWER:      I   agree. 

THE  CHAIRMAN:   Does  anybody  else  have  any 
comment? 

MRS.  BOTHE:   I  am  a  little  confused  on 
what  the  motion  is.   Could  you  mean  -- 

DR.  BURDETTE:   I  didn't  make  a  motion.   I 
was  trying  to  discover  what  the  Commission  thought. 

MR.  BOND:   I  would  make  mine  in  the  form  of 
a  motion  if  it  v7ould  help,  Mr.  Chairman. 

THE  CHAIRMAN:   Go  ahead. 

MR.  BOND:   I  iTove  in  any  election  in  the 
state  that  it  must  be  by  secret  ballot  and  that  no  one 
under  the  age  of  21  shall  be  allowed  to  vote;  no  one, 


yes 


MR.  GENTRY:   Second  the  motion. 
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DR.  BURDETTE:   I  am  willing  to  go  along  with 


that. 


MR.  CASE:   Would  you  mind  separating  it? 
There  might  be  a  little  difference  between  the  secrecy 
of  the  ballot  concept,  V7hich  is  certainly  one  that  is 
really  a  cornerstone  of  our  democratic  form  of  govern- 
ment, and  the  age  question,  which  has  been  debated  various 
throughout  the  country,  and  I  am  thinking  now  only  in 
these  terms,  not  saying  I  am  for  it  but  it  seems  to  m.e 
that  if  a  locality  is  going  to  be  permitted  to  establish 
standards  by  way  of  property  ovmership  or  by  way  of 
time  of  residency,  let's  say,  the  community  in  V7hich  we 
sit,  for  example,  thinks  that  it  has  youngsters  of  age 
19  who  are  intelligent  people,  really  as  far  as  they 
are  concerned  now,  what  difference  v^ould  it  really  make? 
I  think  maybe  if  you  want  to  carry  this  concept  up, 
home  rule,  to  the  logical  conclusion,  this  is  the  kind 
of  a  requirement  which  doesn't  go  at  the  foundation  of 
democracy  in  any  sense.   It  is  just  a  matter  of  choice 
as  to  what  the  people  want. 

MR.  BOND:   I  will  be  glad  to  separate  the 


ly 
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1 

motion   into    two  separate  motions    if   it  would   help. 

2 

THE  CI-IAIRI-IA.N:      Let   the    first  motion  be  on 

3 

age   21. 

4 

MR.    BOND:      May   I   speak  to   that    for   a   moment? 

5 

THE  CHAIRMAN:      Go  ahead. 

6 

MR.    BOND:      I   think  Mr.   Case  may  be   the 

7 

devil's   advocate  at    this    point.      I  am  not   sure.      Certainly 

8 

I    feel    it  would  be   a   chaotic   situation   throughout    the 

9 

state   to   have  certain  municipalities   in  municipal 

10 

elections   allowing   people   18,    others    19,   others   20, 

11 

others    21   in  different  areas    throughout   the  state  and 

12 

I   think   there   should   be  a   uniform  minimimi  age. 

13 

THE  CHAIRMAN:      Anything   further? 

14 

Mr.   Gentry? 

15 

MR.    GENTRY:      Except    that    this    is    the   exact 

16 

proposition  v/hich  V7as    presented  at   the   last  meeting, 

17 

and  voted   to   preserve  age   21,    preserve   the   integrity 

18 

across    the   board   and   everything  else  was    left  open. 

19 

MR.    SAYRE:      Mr.    Chairman,    I  move   a   substitute 

20 

motion,    that  we   have  age   19  as    the  uniform  provision   for 

21 

all   elections    throughout   the   state. 
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1  THE  CHAIRMAN:   I  will  rule  that  out  of  order. 

2  MR.  CLAGETT:   We  voted  on  that  one. 

5  MR.  BOND:   I  do  not  accept  the  substitute. 

4  THE  CHAIRMAN:   Any  further  discussion  of 

5  this  question? 

6  MR.  CASE:   What  is  the  motion? 

7  THE  CHAIRMAN:   The  question  is  whether  in 

8  local  elections  the  right  of  the  municipality  to  control 

9  is  limited  so  that  they  cannot  reduce  the  age  below  21 

10  years . 

11  MRS.  FREEDLANDER:   A  point  of  information, 

12  Mr.  Chairman. 

13  MR.  CASE:   This  is  just  the  purely  local 

14  elections.   Has  your  group  come  up  with  any  thoughts  on 

15  this? 

16  MR.  CLAGETT:   We  actually  have  not  really 

17  discussed  the  age  limit  one  V7ay  or  another.  We  felt 

18  that  V7e  had  other  problems  to  worry  about  much  more 

19  serious  than  that  one.   I  believe  that  the  thinking  v^ould 

20  probably  be  quite  in  conflict  and  I  couldn't  really 

21  express  v/hat  would  be  the  thinking  of  the  Committee  with 
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1  respect  to  the  age  of  21  or  18  or  19. 

2  MR.  CASE:   Or  just  leaving  it  open? 

3  MR.  CLAGETT:  Or  just  leaving  it  open,  but 

4  there  is  no  question  but  that  we  are  firmly  behind 

5  the  secret  ballot  part  of  it. 

6  MRS.  FREEDLANDER:   Mr.  Chairman,  I  think  we 

7  are  out  of  order.   I  agree  V7ith  Mr.  Gentry,  we  voted 

8  on  this  last  time.   If  we  consider  it,  we  will  have 

9  to  have  a  two-thirds  vote. 

10  THE  CHAIRMAN:   We  are  not  operating  under 

11  rules  that  every  vote  we  take  is  necessarily  a  final 

12  vote.   I  do  want  to  suggest  to  you  that  v;e  can't  make 

13  progress  if  vze  re-examine  every  question.   I  think  that 

14  under  the  present  circumstances  v;e  will  save  time  in 

15  the  long-run  by  taking  a  vote  on  this  question  and  hope- 

16  fully  end  it. 

17  DR.  BURDETTE:   I  just  got  from  a  comment 

18  someone  made  that  we  may  be  leaving  to  the  General 

19  Assembly  the  determination  of  what  the  age  for  voting 

20  should  be  in  this  state,  and  if  I  understand  that 

21  correctly  the  way  v/e  are  talking  at  this  momGnt,  I  V7as 
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1  thinking   that  we   had   a   21  year   age. 

2  THE  CHAIRMAN:      We   do.      This  vote   doesn't 

3  affect    that. 

4  DR.  BURDETTE:   For  the  state  as  a  whole. 

5  Where  is  that?   It  is  in  7 .   If  we  are  going  to  take  it 

6  out  of  here,  we  have  to  have  it  in  here  somewhere. 

7  THE  CHAIRMAN:   It  is  in  another  section,  not 

8  repeated  here.   It  is  covered.  Are  you  ready  for  the 

9  question? 

10  MR.  SCAKLAN:   May  we  have  the  question, 

11  Mr.  Chairman? 

12  THE  CHAIR>LAN:   The  question  is  solely  whether 

13  the  municipalities,  towns,  et  cetera,  may  reduce  the 

14  voting  age  below  21  years. 

15  MR.  CASE:   That  is  not  the  way  I  understand 

16  it;  m.ay  establish  it  at  whatever  they  want.   They  might 

17  ir>ake  it  25  . 

18  THE  CHAIRMAN:   All  right. 

19  ^IR.  BOND:   Excuse  me,  Mr.  Chairman.   The 

20  purpose  of  my  motion  was  to  move  the  discussion  forward, 

21  not  muddy  the  waters  but  I  think  it  was  that  there  would 
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1 

be  a  uniform  minimum  age  of  21   in  all  municipal  or   town- 

2 

ship  elections   throughout   the   state. 

3 

MR.    CASE:      Could   they  make   it   more? 

4 

MR.    BOND:      Yes,    I   said  minimum. 

5 

DR.    BURDETTE:      State,   municipal,    county? 

6 

MR.   CASE:      Everything. 

j 

7 

DR.    BURDETTE:      Minimum,    age   21. 

' 

8 

MR.   BOND:      I  will  accept   that. 

9 

MRS.    BOTHE:      I   call   for   the  question. 

10 

THE  CHAIRMAN:      As    I   understood    the  question 

11 

and   the  motion,    it  was    in  effect    that  we  would   be 

12 

retaining   for   local  elections   the   first   part  of   the 

13 

proviso   presently   in  Section   7,   which   is    that   in  all 

14 

instances    the  voting  age   shall  not  be   reduced   belov;  21 

' 

15 

years .      This   would   leavs  to   the   local  municipality   the 

i 

16 

right    to   establish  any  age  at  all   in  effect. 

17 

MR.    GENTRY:      Above   21? 

18 

THE  CHAIRMAN:      That    is    right.      Are   you  ready 

19 

for   the  question? 

20 

MR.    SAYRE:      Did   I  understand    that   right, 

21 

that   it   means   neither  below  nor  above   21? 

i 
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1 

MR.  GENTRY:   No. 

2 

MR.  CASE:   I  move  a  substitute  motion  to  go 

3 

back  to  Congressman  Miller's  house. 

4 

THE  CHAIRMAN:   Let  me  state  it  this  way. 

5 

The  question,  a  vote  aye  means  that  you 

6 

favor  retaining  for  local  elections,  municipal  elections. 

7 

the  first  part  of  the  proviso  in  Section  7;  that  in 

8 

all  instances  the  voting  age  shall  not  be  reduced  below 

9 

21  years. 

10 

MR.  SAYRE:   That,  means  it  could  be  above  25. 

11 

MRS.  BOTHE:   It  could  be  above  50. 

1 

12 

THE  CHAIRMA.N:   Are  you  ready  for  the  question? 

13 

MR.  CASE:   Question. 

14 

THE  CHAIRMAN:   All  in  favor  signify  by  saying 

15 

aye.   Contrary,  no. 

16 

Now,  I  will  put  up  as  the  next  question  the  - 

17 

second  half  of  the  proviso,  that  the  secrecy  of  the 

18 

ballot  and  the  integrity  of  the  election  process  shall 

19 

be  preserved,  be  retained  as  a  limitation  on  the  right 

20 

of  municipalities;  a  vote  aye  means  that  language  is 

21 

retained.   Are  you  ready  for  the  question? 
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DR.  BARD:   Question. 

THE  CHAIRMAN:   All  in  favor  signify  by  saying 
aye.   Contrary,  no.   The  ayes  have  it. 

MR.  SCANLAN:   I  move  the  adoption  of  Section 
7  as  recommended  by  the  Committee. 

DR.  JENKINS:   I  would  like  to  cover  one 
other  area. 

MR.  CLAGETT:   Don't  say  as  recommended  by 
the  Committee.   They  didn't  recommend  it. 

DR.  JENICINS:   One  other  area. 

I  am  not  prepared  to  give  the  terminology. 
I  believe  that  a  property  qualification,  that  the  local 
subdivisions  should  be  able  to  impose  a  property  quali- 
fication and  as  I  understand  it  is  at  Ocean  City.   The 
person  may  ovrn  property  there  and  vote  although  he  is 
not  a  resident,  but  I  think  it  very  important  that  V7e 
impose  a  constitutional  limitation  against  depriving 
a  person  of  the  right  to  vote  if  he  does  not  ov7n  property. 

MR.  CLAGETT:   But  lives  there. 

DR.  JENKINS:   Yes.   I  would  like  a  directive 
to  the  Committee  on  that  one  way  or  the  other. 
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1  THE  CHAIRMN:   This  would  mean  a  fourth 

2  principle  that  we  are  referring  back  to  the  Committee. 

3  MR.  MILLER:   I  will  certainly  second  that. 

4  I  think  it  is  implied  but  we  certainly  ought  have  no 

5  doubt  about  it . 

6  MR.  GENTRY:   I  might  remind  you  that  we 

7  do  have,  V7hich  is  not  before  you  tonight,  but  a  Section 

8  3,  which  reads,  no  person  shall  be  deemed  ineligible 

9  to  vote  in  national  or  state  elections,  solely  by  reason 

10  of  the  fact  --  excuse  me. 

11  DR.  JENKINS:   That  is  stricken  out. 

12  MR.  GENTRY:   I  am  sorry.   Forget  it. 

13  .THE  CHAIRMAN:   All  right.   The  motion  sug- 

14  gested  by  Dr.  Jenkins  is  that  the  fourth  principle 

15  referred  back  to  the  Committee  is  that  notwithstanding 

16  the  conferring  of  pov7er  on  the  municipalities  to  control 

17  their  elections  in  certain  situations,  this  power  shall 

18  not  be  deemed  to  extend  to  a  denial  of  the  right  to 

19  vote  to  a  resident  of  the  municipality  otherwise  qualified; 

20  is  that  correct,  Dr.  Jenkins? 

21  DR.  JENKINS:   Because  of  property,  yes. 
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1  PROFESSOR  ASPER:   I  think  that  takes  the 

2  limitation  out  of  Section  3. 

3  MR.  SCANLAN;   Unless  you  use  the  phrase, 

4  describe  other  additional  qualifications,  other  than 

5  property  qualifications  for  voters. 

6  DR.  JENKINS:   You  still  want  to  make  it 

7  possible  for  the  person  who  ov7ns  property  and  is  a 

8  nonresident.   I  don't  know  the  legal  terminology. 

9  DR.  TEMPLETON:   Mr.  Chairman,  I  raise  a 

10  question  that  I  will  give  to  Franklin  Burdette  that 

11  causes  me  a  great  deal  of  perturbation.   All  the  comments 

12  thus  far  have  dealt  with  property  but  I  am  not  assured 

13  that  this  is  the  only  element  that  local  authorities 

14  would  use  in  determining  voter  eligibility  and  sometime 

15  during  our  discussion  before  we  finally  resolve  this 

16  issue,  I  should  like  to  have  some  discussion  as  to  V7hat 

17  are  the  other  kinds  of  considerations  that  localities 

18  might  use  in  determining  voter  eligibility.   I  am  not 

19  persuaded  that  property  or  even  residence  alone  are  the 

20  only  elements  and  I  suggest  that  we  might  be  opening  up 

21  a  Pandora's  box  here.   I  am  quite  distrubed  about  the 
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1  possibilities  here  of  local  freedom  in  determining  those 

2  qualities  that  shall  qualify  a  person  to  vote,  over  and 

3  above  age  or  property. 

4  THE  CHAIRMAN:   Dr.  Templeton  -- 

5  DR.  TEMPLETON:   I  am  not  at  all  persuaded 

6  or  comforted  by  limitation  of  comments  here  and  the 

7  previous  sections  as  to  property. 

8  THE  CHAIRMAN:   Dr.  Templeton,  you  said  a 

9  moment  ago  in  county  elections  and  under  the  principles 

10  V7e  have  talked  about  it  would  not  include  county  elections 

11  DR.  TEMPLETON:   I  am  talking  about  the 

12  local  autonomy. 

13  THE  CHAIRMA.N:   I  take  it  your  comment  is 

14  directed  as  well  to  the  municipal  elections. 

15  DR.  TEMPLETON:   Yes. 

16  DR.  BURDETTE:   All  that  I  have  said 

17  presumes  that  under  the  Constitution  of  the  United  States, 

18  which  we  must  observe  and  I  would  have  no  objection  to 

19  putting  it  in. this  Constitution,  that  race,  color, 

20  creed,  places  of  origin  shall  not  be  standards  of  limit- 

21  ing  voting  but  I  V70uld  presume  that  that  is  fundamental 
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constitutional  law  in  this  country.   I  don't  know  whether 
you  are  speaking  to  that  point. 

DR.  TEMPLETON:   Those  are  part.   They  are 
elements  of  the  total  pattern  I  am  thinking  of, 
possibilities,  that  is  all. 

DR.  JENKINS:   I  think  he  is  afraid  of  poll 
tax,  literacy  qualifications. 

DR.  TEMPLETON:   I  am  afraid  of  a  lot  of 
things  here. 

DR.  JENKINS:   I  am  not. 

THE  CHAIRMAN:   Let  me  ask  a  question. 
Professor.   You  made  reference  a  moment  ago  that  the 
previous  action  would  cut  away  from  Section  3.   I  doHt 
know  what  section  you  are  referring  to. 

PROFESSOR  ASPER:   Section  3  is  the  section 
providing  that  residents  on  Federal  Government  reserva- 
tions -•  what  we  said  here  was  in  national  or  state 
elections.  It  seems  to  me  that  if  V7e  now  put  something 
in  Section  7,  and  at  the  moment  I  don't  know  what  it  is 
which  says  that  you  cannot  have  the  limitations  on  any 
elections,  that  that  cancels  out  the  limitation  of  the 
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national  or  state  elections  in  Section  3,  and  this  is 

where  trouble  is  going  to  come  in  the  convention  I  am 

pretty  sure,  because  all  the  people  that  testified,  the 

people  that  testified  most  vigorously  before  our 

Committee  in  connection  with  preservation  of  local  autonomy 

V7ere  those  who  were  concerned  about  large  numbers  of 

Federal  employees  living  on  the  Annapolis  Naval  Base, 

living  in  the  Aberdeen  Proving  Grounds,  living  at 

Perry  Point,  voting  in  local  elections  when  at  least  the 

argument  was  made  they  were  more  or  less  transcient; 

they  wouldn't  have  the  same  or  they  might  have  an  interest 

in  the  school  bond  issue  for  the  purposes  of  their 

children  but  if  they  figured  they  V7eren't  going  to  be 

there  for  more  than  four  or  five  years,  but  I  don't 

be 
see  that  you  can/consistent  with  v;ha  t  Mr.  Case  and  Judge 

Adkins  have  suggested,  say  you  cannot  put  a  property 
limitation  on.   You  can't  limit  the  right  of  anyone 
to  vote  and  have  that  run  consistent  with  what  we  have 
said  in  Section  3  here  about  the  voting  rights  of  per- 
sons living  on  Federal  reservations. 

DR.  JENICINS:   Is  this  the  only  way  to  exclude 
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1  them  by  property  qualifications? 

2  PROFESSOR  ASPER:   They  excluded  them  across 

3  the  board.   That  is  the  reason  for  Section  3. 

4r  DR.  JENKINS:   I  take  it  to  the  property 

5  qualifications? 

6  PROFESSOR  ASPER:   No. 

7  DR.  JENKINS:   Because  of  the  reservations  of 

8  the  Federal  people? 

9  PROFESSOR  ASPER:  What  I  am  trying  to  suggest, 

10  Dr.  Jenkins,  is  that  we  have  got  to  go  back  and  recon- 

11  sider  the  language  of  Section  3  and  also  the  total 

12  impact  this  is  going  to  have  on  the  property  owners. 

13  THE  CHAIRMAN:   Let  me  ask  you  a  question: 

14  The  reason  that  the  resident  on  a  Federal  reservation 

15  is  excluded  from  voting  in  the  local  elections  now  is 

16  because  he  is  deemed  not  a  resident  of  the  local 

17  !   municipality.   V/ouldn't  that  still  be  the  case,  not- 

18  withstanding  this  last  vote?  VJe  haven't  changed  that. 

19  Dr.  Jenkins'  motion  v;as  that  a  person  who  was  a  resident 

20  of  the  municipality  be  not  deemed  to  be  ineligible  to 

21  vote,  but  if  he  is  a  resident  of  the  Federal  reserva- 
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1  tion,    he  v7ould   not  be  a  resident  of   the  municipality. 

2  Wouldn't   that   follow? 

3  PROFESSOR  ASPER:      It   might. 

4  THE  CHAIRMAN:      Well,   under   the   principles 

5  that  we   set   up,    Section   3   that  would   be   true,    since  we 

6  removed    it  only  as    to   state  and  national   elections. 

7  Mrs.    Bothe? 

8  MRS.  BOTHE:   I  think  I  understand  Dr.  Jenkins' 

9  point  and  I  agree  with  it,  that  somebody  shouldn't  be 

10  excluded  from  participating  merely  because  he  doesn't 

11  own  property.   On  the  other  hand,  I  don't  know  how  it 

12  can  be  reconciled.   Take  Ocean  City.   Somebody  goes  down 

13  there  every  summer,  stays  in  a  hotel,  doesn't  own  property 

14  and  spends  a  lot  of  money  in  the  restaurants  and  is  taxed, 

15  et  cetera,  and  he  may  have  a  valid  argument  that  he  too 

16  has  a  right  to  vote  in  the  local  election  but  I  don't 

17  know  how  such  a  person  could  be  defined.   I  don't  think 

18  this  exclusion  is  -- 

19  MR.  SCANLAN:   He  is  not  a  resident. 

20  MRS.  BOTHE:   Suppose  he  spends  a  substantial 

21  part  of  the  year  there,  but  resides  elsewhere.   He  is 
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1  being  excluded  from  participation  because  he  is  not  a 

2  property  owner.   My  point  is  as  I  understand  Dr.  Jenkins' 

3  point,  it  is  that  there  should  be  any  provision  which 

4  niakes  property  ownership  per  se  a  requisite  to  voting. 

5  Is  that  so, Dr.  Jenkins? 

6  DR.  JENKINS:   It  is  that  the  right  to  vote 

7  shall  not  be  denied  because  a  person  is  not  a  property 
9  owner . 
9  MRS.  BOTHE:   I  would  say  the  correlary  to 

10  that  remark  is  -- 

11  DR.  JENKINS:   A  resident. 

12  MRS.  BOTHE:  In  other  words,  if  I  have  a 

13  right  to  vote  in  Baltimore  City,  with  or  withoit  property 

14  in  Baltimore  City,  the  fact  that  I  am  denied  the  right 

15  to  vote  in  Ocean  City,  although  I  spent  some  time 

15  there  and  owned  property  wouldn't  interfere  with  your 

17  point? 

■yQ  DR.  JENKINS:   Only  the  nonresident  would 

19  be  able  to  vote  in  the  local  election  as  a  property  owner, 

20  which  the  municipality  could  define. 

21  THE  CHAIRMAN:   Mr.  Miles? 
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1  MR.  MILES:   May  I  just  for  the  purposes  of 

2  trying  to  bring  the  matter  to  a  head,  in  line  with  Dr. 

3  Templeton*s  comments  and  others,  I  move  that  whatever 

4  section  it  belongs  in,  the  right  to  vote  in  any  place 

5  in  Maryland,  in  this  municipal  ballot  or  any  place 

6  else,  be  restricted,  talking  about  municipality,  be 

7  restricted  to  either  a  resident  or  property  owner  and 

8  his  right  to  vote  cannot  be  abridged  for  any  other  reason 

9  I  think  that  is  what  V7e  are  talking  about. 

10  THE  CHAIRMAN:   I  am  not  so  sure,  as  I 

11  understand  it,  that  that  V70uld  meet  Dr.  Templeton's 

12  point. 

13  DR.  TEMPLETON:   I  think  it  v;ould ,  Mr. 

14  Chairman,  for  example,  and  this  may  be  far-fetched  -- 

15  MR.  MILES:   The  last  part  is  what  the 

16  doctor  is  interested  in  that  it  can't  be  abridged  for 

17  any  other  reason. 

18  MR.  TEMPLETON:   Let  us  assume  that  V7e  pick 

19  up  a  very  advantaged  community,  advantaged  in  terms  of 

20  income  and  education,  and  they  set  high  standards,  let's 

21  say  a  high  school  diploma.   This  is  possible.   I  submit 
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1  this    is   undemocratic,    and   therefore   I   think   that    in 

2  a  gross    fas  ion,   I  would  accept  what  Mr.   Miles   has   said, 

3  that   there   be  no   restrictions   beyond   property  and /or 

4  residence. 

5  THE  CHAIRMAN:   Alternatively.   Mrs.  Freedlande 

6  MRS.  FREEDLANDER:   The  Federal  Civil  Rights 

7  Act  says  that  a  sixth  grade  education  or  its  equivalent 

8  is  what  is  acceptable  in  all  elections. 

9  DR.  TEMPLETON:   Unfortunately,  I  appreciate 

10  that  legislation  but  enforcement  and  limitations  is  where 

11  I  find  inadequacy.   Therefore,  I  would  like  to  have  the 

12  Constitution  be  much  more  specific. 

13  THE  CHj^MAN:   Mr.  Hargrove? 

14  MR.  H^\RGROVE:   I  don't  quite  understand 

15  Dr.  Templeton's  question.   From  that  it  still  leaves  open 

16  the  possibility  o f  having  both  a  resident  requirement 

17  and  a  property  ovmership. 

18  THE  CHAIRMAN:  That  is  V7hy  I  asked  him  if 

19  he  meant  alternatively. 

20  DR.  TEMPLETON:   Alternatively. 

21  MR.  HARGROVE:   What  I  think  he  really  means 


r . 
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is  one  or  the  other  will  suffice.   However,  there  will 
be  no  additional  restrictions, 

MR.  MILES:   That  is  my  motion.   That  is 
precisely  V7hat  my  motion  was. 

MR.  HARGROVE:   It  wasn't  stated  in  such  a 
way. 

THE  CHAIRMAN:   I  am  not  at  all  sure  that  this, 
however,  reaches  the  question  that  Professor  Asper  raised 
and  that  is  the  Federal  reservation.   I  would  take  it 
that  you  do  not  maan  by  your  motion,  Mr,  Miles,  to  say 
that  residence  includes  residence  on  a  Federal  reserva- 
tion. 

.MR.  MILES:   No,  I  said  municipalities,  to 
the  contrary. 

MRo  HARGROVE:   Mr.  Chairman,  these  would 
certainly  be  subject  to  any  restrictions  V7hich  are  in 
the  Constitution,  which  is  not  the  only  one  --  the  only 
one  is  not  reservation.   There  is  also  mental  incompetency, 
and  the  conviction  of  a  serious  crime,  which  V70uld ,  even 
though  you  might  be  a  resident  and  own  property ,  which 
vjould  eliminate  you  as  a  voter,  so  I  think  all  of  this 
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1  would  be  subject  to  any  limitations  which  would  appear 

2  within  the  Constitution  itself. 

3  THE  CHAIRMN:   Yes,  but  I  wanted  to  make 

4  it  clear  that  Mr.  Miles'  motion  that  the  qualifications 

5  be  residence  or  property  did  not  carry  with  it  the  im- 

6  plication  that  residence  meant  residence  on  Federal 

7  reservations. 

8  MR.  MILES:   That  is  correct. 

9  THE  CHAIRMAN:  Is  there  any  further  discus - 

10  sion  of  the  motion?  Are  you  ready  for  the  question? 

11  MR.  CASE:   Would  somebody  state  the  motion? 

12  MR.  MILES:   With  respect  to  municipalities 

13  and  excluding  Federal  reservations,  if  that  is  necessary, 

14  that  a  person  be  qualified  to  vote  in  a  municipality, 

15  not  a  Federal  reservation,  if  he  is  either  a  resident 

16  or  property  ovmer  but  that  his  right  to  vote  shall  not 

17  be  abridged  for  any  other  reason. 

10  MR.  CASE:   He  has  to  be  21  or  above. 

19  MR.  MILES:   Yes. 

20  MR.  CASE:   21  or  above. 

21  THE  CMIRMA-N:  Not  convicted;  not  mental  - 
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incompetency. 

MR.  MILES:  What  we  are  saying  is  he  has  to 
be  21  years  old  wherever  he  votes,  city,  county,  state, 
anywhere  else;  municipalities,  he  may  impose  a  provision 
that  a  person  is  qualified  to  vote  if  he  is  either  a 
resident  or  a  property  owner,  but  that  his  right  shall 
not  be  abridged  for  any  other  reason. 

MR.  CASE:   May  I  ask  one  further  question? 
This  then  really  is  almost  a  complete  reversal  of  this 
Section  7,  the  philosophy  of  Section  7  being  that,  as 
I  understood  it,  I  wasn't  at  the  last  meeting  when  this 
was  discussed,  but  it  is  my  understanding  from  V7hat  I 
have  heard  here  that  the  Commission  decided  that  the 
municipalities  should  be  fairly  free  in  fixing  quali- 
fications for  voting  in  municipal  elections  to  protect 
the  integrity  of  the  community,  and  I  talo  it  from  what 
you  are  suggesting  now  that  that  be  turned  around  and 
that  it  be  put  in  the  positive  form,  that  the  only 
things  they  can  use  are  age,  that  being  21,  residency 


or  property 


MR.    MILES:      Or   property. 


Court   Reporten 


THE  JACK  SALOMON   REPORTING  SERVICE 
100  Equilabit   Building 
Billimore  2,  Mir>Unil 


Ltxinflon  9-6760 


223 


1  THE  CHAIRMAN:   And  the  lack  of  disqualif ica- 

2  tions  under  Section  4. 

3  MR.  MILES:   Yes. 

4  DR.    BARD:      That  would  do    it. 

5  MR.    SCANLAN:      I  still  don't  understand  whether 

6  Mr.  Miles'   motion  accommodates  Dr.    Jenkins'    principle. 

7  Could  a  municipality  under  Mr.   Miles'   motion   impose  a 

8  minimum  property  o^-mership  qualification  or   couldn't   it? 

9  MRc    CASE:      It  could. 

10  MR.   MILES:      Yes. 

11  MR.  SCANIAN:   That  is  what  you  don't  want. 

12  MR.  MILES:   Because  it  is  alternative, 

13  either /or;  either  property  restrictions  or  residency. 

14  MR.  CASE:   But  it  couldn't  impose  illiteracy 

15  conditions. 

16  MR.  MILES:   That  is  right,  or  a  poll  tax  or 

17  anything  else. 

18  MR.  CASE:   Poll  tax,  race,  creed,  color. 

19  DR.  TEMPLETON:   Mr.  Chairman,  I  appreciate 

20  this  consideration  of  Mr.  Miles  because  my  sole  concern 

21  is  that  the  local  requirements  shall  not  be  more  restrictive 
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than  the  uniform  statewide  requirements.   That  is  all. 
I  think  this  accomplishes  it. 

THE  CHAIRMAN;   Doesn't  this  simply  amount 
to  saying  that  the  municipal  corporations  shall  be 
entitled  to  extend  the  voting  privilege  to  property 
owners,  in  addition  to  those  entitled  to  vote  under  the 
statute? 

MR.  MILES:   Or  residents  or  over  21  years 
old  or  property  owners. 

THE  CHAIRMAN:   Extended  to  property  owners 
in  addition  to  those  entitled  to  vote  under  the  other 


sections  . 


MR.  MILES:   That  is  it. 


THE  CHAIRMAN:   That  then  I  think  would  meet 
Dr.  Jenkins'  point. 

MR.  MILES:   I  thought  it  would. 

MRS.  BOTHE:   Otherwise,  it  must  be  uniform. 

THE  CHAIRMAN:   That  is  right. 

MR.  HOFF:   I  gather  the  motion  includes  a 
prohibition  against  voting  on  the  basis  of  property 
ownership.   In  other  v.'ords ,  you  do  not  put  a  minimum  on 
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1  property  ownership? 

2  THE  CHAIRMAN:   As  an  additional  qualification. 

3  MR.  CASE:   On  a  residence  but  not  nonresidence 

4  THE  CHAIRMAN:   Are  you  ready  for  the  question? 

5  MRS.  BOTHE:   State  it,  please. 

6  MR.  MILES:   Question. 

7  THE  CHAIRMAN:   I  V7ill  state  V7hat  I  understand 

8  to  be  the  effect  of  it.   As  I  understand  it,  the  motion 

9  in  effect  will  authorize  the  municipal  corporation  to 

10  extend  the  voting  privilege  to  property  owners  in 

11  addition  to  persons  otherwise  qualified  to  vote  under 

12  the  Constitution.  Am  I  correct  in  that,  Mr.  Miles? 

13  MR.  MILES:   That  is  correct. 

14  MRS.  BOTHE:   But  otherv7ise  the  standard  of 

15  municipal  corporations  must  be  identical  with  the 

16  standards  for  the  rest  of  the  state? 

17  I  MR.  CASE:   You  are  not  exactly  right, 

18  property  qualification,  if  he  is  a  nonresident. 

19  THE  CHAIRMAN:   All  right.   I  thought  that  is 

20  what  I  had  said  but  that  is  certainly  what  I  meant. 

21  !  *  Are  you  ready  for  the  question? 
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MR.  CLAGETT:   Question. 

THE  CHAIRMAN:   All  those  in  favor  signify 
by  saying  aye,  contrary,  no.   The  ayes  have  it. 

I  would  like  to  state  as  well  as  I  can,  and 
certainly  not  artfully,  what  I  think  is  the  result  of 
the  series  of  last  -- 

MR.  MILES:   Mr.  Hoff,  apparently  I  haven't 
made  clear  to  him  a  motion.    It  is  alternative,  my 
motion  is,  that  a  person  who  is  a  resident  or  a  person 
v7ho  ovms  property  in  a  municipality  and  who  is  21  years 
old  can  vote,  if  he  meets  either  of  those  qualifications, 
but  his  right  shall  not  be  abridged  for  any  other 


reason. 


that? 


MR.  SAYRE:  That  is  what  we  voted  on. 
MR.  CLAGETT:  And  provided  Section  4. 
MR.  CASE:   Can  I  ask  for  a  clarification  of 

MRS.  FREEDLANDER:   Provided  he  meets  the 


other  qualifications. 

MR.  SAYRE:  VJhat  if  you  have  an  incompetent 
property  owner? 
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1  THE  CHAIRMAN:  As  I  understand  the  results  of 

2  what  we  have  done  in  the  past  hour  or  so,  I  suppose, 

3  with  respect  to  statewide  elections  and  county  elections, 
^  other  than  pertaining  to  nomination  of  candidates  in 

5  county  elections,  Section  5,  or  the  principle  of  Section 

6  5  v/ill  control.  With  respect  to  nomination  of  candidates 

7  in  county  elections,  the  provisions  of  the  charter  of 

8  the  county  may  control.  With  respect  to  municipal 

9  elections,  the  provisions  of  Section  4,  generally  will 

10  control,  except  that  the  municipality  can  increase  the 

11  minimum  voting  age,  but  cannot  reduce  it  belov;  the  age 

12  of  21  years  and  except  that  they  can  extend  to  nonresident 

13  property  owners  the  elective  franchise. 

14  I  think  that  is  the  substance  of  what 

15  we  have  done  in  the  past  hour  or  so. 

16  MR.  CASE:  And  define  property  owners  by 

17  saying  you  have  to  have  at  least  a  hundred  dollars  or 

18  five  thousand  dollars  or  so,  is  that  implicit? 

19  THE  CHAIRMAN:   I  would  think  so.   Now, 

20  Professor  As per  and  Mr.  Gentry,  do  you  think  you  have  a 

21  clear  understanding  of  what  the  Commission  v7ould  like  to 
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say 


MR.  GENTRY:   I  think  so 


THE  CHAIRMAN:   Dr.  Templeton. 

DR.  TEMPLETON:   Mr.  Chairman,  please  forgive 
me  for  being  a  little  bit  insistent  but  I  think  your 
interpretation  must  include  a  provision  for  the  local 
localities  that  there  shall  be  no  other  restrictions. 

THE  CHAIRMAN:   That  is  correct. 

DR.  TEMPLETON:   You  didn't  recite  that  in 
your  recap. 

MR.  GENTRY:   I  caught  it. 

THE  CHAIRI'IAN:   I  think  that  was  intended  to 
be.   I  may  not  have  expressly  said  it. 

MR.  CLAGETT:   Mr.  Chairman,  I  move  that  we 
approve  Section  7. 

THE  CHAIRMAN:   Before  you  do  any  moving,  I 
would  like  to  ask  a  question:   Professor  Asper  and 
Mr.  Gentry,  are  you  reasonably  clear  as  to  v-hat  is 
desired  by  the  Conimission  with  respect  to  Sections  5  and 

7? 

MR.    GENTRY:   Would   you  v/ant  me    to   repeat    it? 
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1 

THE  CHAIRMAN:      Restate   it,    no.      I  just 

2 

wondered   if   you  had   another  question,    I  wanted   you  to 

3 

ask  it   now,   otherv/ise     xxo ,      I  think  you  are  going  to  have 

4 

a   struggle  with  it. 

5 

PROFESSOR  ASPER:      It  would  make   too   long  a 

6 

section  in   the  Constitution. 

7 

THE  CHAIRMAN:      Mr.    Clagett,    you  have   the   floor. 

8 

MR.    CLAGETT:      Well,   Mr.   Chairman,    I   think 

9 

it    has   really  been  rendered   moot  but   I  was   going   to  move 

.    10 

that  V7e  approve   the   retention  of  Section  7  as   recommended 

11 

by   the  Committee  as   amended   by  our   last  hour's   activity. 

12 

THE  CHAIRMAN:      I    think  that  would   be  out   of 

13 

order  since,  that   section   is   referred   back  to    the  Coiiuuittce. 

14 

Mr.    Sayre. 

15 

MR,    SAYRE:      I  want    to  m.ake   sure,   and   I 

16 

will  abide  by  the   decision  of   the  Commission,    that  we 

17 

mean  that   there  can  be  an  age  other   than  21.      It   seems 

18 

to  me  rather  odd   to  not  have   that   uniform  provision, 

19 

since  we  don't   deviate   from  the  county  and   state   level. 

20 

but  we  could   deviate  upwards    from  21  on  the   local   level. 

21 

It   just   seems    to  me   — 
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1  THE  CHAIRMAN:   I  will  rule  that  that  is 

2  what  the  action  has  been.    If  you  want  to  move  to 

3  change  it,  I  will  put  it  to  a  vote. 

4  M,  SAYRE:   I  will  moe  that  V7e  reconsider 

5  that  one  provision,  to  be  21,  period. 

6  MR.  MARTINEAU:   I  second  that. 

7  THE  CHAIRMAN:   The  motion  is  to  require  the 

8  municipalities  to  have  a  uniform  age  21  for  voting  instead 

9  of  permitting  them  to  establish  any  age  not  less  than  21. 

10  Is  there  any  discussion? 

11  GOVERNOR  LANE:   Question. 

12  THE  CHAIRMAN:   Do  you  understand  the  motion? 

13  A  vote  aye  would  fix  for  all  municipal  elections  the  age 

14  21.   A  vote  no  would  leave  it  as  it  is  at  present,  that 

15  it  can  be  any  age  established  by  the  municipality,  not 

16  less  than  21.  Are  you  ready  for  the  question?  Those  in  ^ 

17  favor  signify  by  saying  aye.   Contrary,  no.   The  ayes 

18  seem  to  have  it.  A  show  of  hands.   Those  in  favor  signify 

19  by  raising  their  hands.   Opposed.   17  to  7.   The  motion 

20  carries.   You  have  a  further  amendment  now. 

21  JUDGE  ADKINS:   I  V7ant  to  make  one  comment,  not 
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with  the  idea  of  eliciting  further  debate.   I  voted 
against  this  motion.   I  did  so  on  the  grounds  I  think  it 
is  exceedingly  unfortunate  not  to  permit  municipalities 
to  impose  at  least  a  test  of  ability  to  read  and  write 
in  order  to  vote.   I  don't  vzant  to  go  further  than 
that  but  I  do  want  the  record  to  show  that  that  is  the 
reason  I  opposed  this  motion;  the  minimum  qualifications 
to  vote  should  be  ability  to  at  least  read  the  ballot 
and  under  the  motion  passed  that  test  would  not  be 
required.   For  that  reason,  I  voted  against  it. 

THE  CHAIRMAN:   I  am  not  at  all  sure  I 
understand  the  previous  motion,  if  that  is  your  inter- 
pretation, 

JUDGE  ADKINS :   The  motion  from  the  proposer 

of  the  motion  and  seconder  of  the  motion  as  I  understood 

it  was  without  further  qualifications.   That  must 

necessarily  mean  there  cannot  be  imposed  a  test  of 

even  the  barest  form  of  literacy  and,  as  I  say,  I 

did 
don't  want  to  renew  the  whole  motion  but  l/want  to  state 

my  reason  for  opposing  it. 

THE  CHAIRMAN:   Let  me  ask  Dr.  Templeton,  and 

ets  t<^    th*^  n\ipr:;tTnn that  you  asked  me  at  the 


-ma 


ybp  this  S'^trs  t( 
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end  and  that  I  hesitated  about,  I  understood  you  were 
suggesting  that  in  municipal  elections  there  V70uld  be 
no  other  test  than  those  mentioned,  other  than  what  would 
be  applicable  in  any  statewide  election.   Is  that 
true,  sir? 

DR.  TEMPLETON:   That  is  right,  not  more 
restrictive.   That  was  my  concern.   I  would  yield  to 
Judge  Adkins '  concern.   I  think  a  person  must  be  able  to 
read  and  V7rite. 

THE  CHAIRMAN:   The  same  qualifications  that 
would  be  established  for  a  statewide  election  could 
be  established  for  the  municipal  elections? 

.JUDGE  ADKINS:   You  would  not  object  to  getting 
some  kind  of  literacy  test  without  specifying  the  type 
of  test? 

DR.  TEMPLETON:   Only  if  that  is  the  state- 
wide requirement.   I  repeat,  Mr.  Chairman,  my  concern 
was  solely  to  prevent  any  restrictions  by  the  locality 
over  and  above  that  of  the  uniform  statewide  election. 

THE  CHAIRMAN:   That  is  my  understanding. 

I'd.  CASE:  ■  Mr.  Chairman,  may  I  ask  a 
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1  question  here?  Is  the  end  result  of  all  of  this  palaver 

2  a  rule  that  the  qualifications  to  vote  in  a  municipal 

3  election  shall  be  constitutionally  fixed  as  the  same 

4  qualifications  for  state  and  Federal  elections,  V7ich  the 

5  exception  that  a  municipality  may  grant  a  nonresident 

6  property  owner  the  right  to  vote  in  a  municipal  election. 

7  THE  CHAIRMAN:   That  is  my  understanding. 

8  That  is  what  I  thought  we  V7ere  saying. 

9  MR.  CASE:   Does  that  meet  your  point? 

10  JUDGE  ADKINS:   That  meets  my  point. 

11  MR.  CASE:   If  it  can  be  clearly  shovm  on  the 

12  record  that  is  what  V7e  voted  on,  I  am  vrilling  to  let  it 

13  go  at  that.   If  not,  I  will  propose  a  motion. 

14  THE  CHAIR>IAN:   I  will  rule  that  that  is 

15  what  V7as  intended.    That  is  V7hat  I  intended  by  saying 

16  municipality  could  extend  the  vote  to  a  nonresident  ov7ner 

17  I   of  property. 

18  MR.  CLAGETT:   I  think  that  clarifies  it. 

19  THE  CHAIRMAN:   All  right,  now,  can  we  go  on 

20  to  referendum? 

21  MR.  CASE:   It  is  getting  kind  of  late  for 
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1  that,  isn't  it? 

2  MR.  GENTRY:   In  this  second  portion  of  the 

3  report,  we  have  covered  initiative,  recall  and  referen- 

4  dum.   Now  initiative  is  that  device  whereby  the  general 

5  public,  through  the  means  of  a  petition,  may  bring  to 

6  a  vote  of  the  people  a  matter  for  enactment  or  repeal. 

7  We  heard  from,  on  a  question  of  this,  v;e  heard  or  had  a 

8  hearing  and  heard  from  various  hearings  and  it  was 

9  decided  after  deliberation  that  this  was  not  necessary, 

10  that  such  a  provision  be  embodied,  and  therefore,  we 

11  are  recommending  against  any  provision  for  initiative. 

12  THE  CHAIR^•IAN:   Is  there  any  comment,  or  any 

13  question? 

14  MRo  SAYRE:   Mr.  Chairman. 

15  THE  CHAIRMAN:   Mr.  Sayre. 

16  MR.  SAYRE:   Maybe  I  am  from  the  vjrong 

17  background  and  I  do  see  merit  in  confining  the  matters 

18  of  serious  legislation  to  the  General  Assembly,  but  I 

19  always  felt  that  there  might  be  a  time  when  you  need  an 

20  escape  hatch,  even  if  it  is  a  vested  interest,  and  that 

21  !i    is  v;here  initiatives  are  more  likely  to  arise  than  not. 
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1 

I  would   prefer   that  we  do   have  an   initiative   provision 

■   If 

2 

stiff  as    to   the  qualification,   but  still  be   in  the 

1 

3 

Constitution. 

.' 

4 

MR.   GENTRY:      It  was   thought    that   if   the  matter 

5 

sought    to   be  brought   before   the   people  was   of  any 

:. 

6 

consequence  at   all,    they  could   find   a   sponsor   in   the 

7 

Legislature. 

8 

MR.    SAYRE:      But  a   sponsor   in  the  Legislature 

1 

9 

is   not   the   same   thing  as    submitting   to   referendum  by 

1 

10 

initiative. 

11 

MR.    GENTRY:      I    think   it    is   a  whole   lot    tougher 

12 

to   submit    it   to   a  vote  of  the   people   than   it   v/ould 

1 

13 

be    to   have   it   enacted    in  Annapolis. 

14 

MR.    SAYRE:      If   it    gets    locked   up   in  Committee 

15 

and  not   get  out  because  of  one   loyal  measure,    it   doesn't 

16 

prevent  recourse   to   taking   the   issue   to  the   public. 

17 

I   think  you  have   to   have  ultimate  recourse,    hov^ever 

18 

stiff   it  may  be,    if   it   required   20   per   cent  of   the 

19 

eligible  voters   of  state,    I  would   still  want   to  have  an 

20 

initiative   provision   in  the  Constitution. 

21 

MR.    GENTRY:      This   was    the  Committee's 
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recommendation.  We  did  consider  this  point  and  rejected 
it. 


Mr.  Sayre? 


THE  CHAIRMAN:  Are  you  making  the  motion. 


MR.  SAYRE:   I  move  that  we  have  an  initiative 


provision  as  in  the  appendix,  similar  to  the  appendix 
of  the  model  Constitution,  with  our  own  provision  as 
to  the  percentage  requirement  of  eligible  voters  that 
would  be  required . 

THE  CHAIRMAN:   Is  there  a  second? 

MR.  CIAGETT:   I  V7ill  second  it  in  order 
to  get  it  to  vote. 

THE  CHAIRMAN:   Dr.  Bard? 

DR.  BARD:   I  would  like  to  ask  Mr.  Sayre 
what  he  has  in  mind  whDn  he  uses  the  word  model. 
Does  he  mean  model  cf  the  National  Municipal  League  or 
model  of  the  Democratic  Club? 

MR.  SAYRE:   I  am  referring  to  the  major 
provision  in  the  Fifth  Edition  of  the  m.odel  and  the 
appendix  of  the  Sixth  Edition.  That  would  m.ean  that  in 
the  Sixth  Edition  of  the  model,  it  is  clear  in  the  back 
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somewhere 


it  later. 


floor  now. 
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That  is  on  Page  117. 

MR.  CASE:   Any  further  question,  Dr.  Bard? 

DR.  BARD:   I  have  a  conment.   I  will  make 

THE  CHAIRMAN:   Go  ahead.   You  have  the 


DR.  BARD:   I  must  say  I  am  not  sold  on  the 
matter  of  the  initiative  myself.   I  have  a  feeling  that 
there  is  as  much  danger  in  it  as  there  is  possible  value. 
Ycu  can  get  a  snail  group  of  people  together  to  push 
through  some  idea  that  can  be  quite  harmful  that  will 
not  be  given  the  thought.   I  am  not  referring  to  an 
initiative  based  --  I  am  not  referring  to  a  referendum 
based  on  sorr.ething  that  has  been  passed  by  the  Legisla- 
ture.  This  is  taken  care  of  later  en,  is  it  not? 

MR.  SAYRE:   Yes. 

DR.  BARD:   I  am  referring  to  the  type  of 
initiative  you  have  in  mind.   I  believe  Maryland  Legis- 
lature does  not  have  at  present  such  initiative. 

MR.  CASE:   That  is  correct. 

DR.  BARD:   If  you  go  through  the  deliberations 
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1  in  regard  to  this  the  same  kind  of  thinking,  I  am  not 

2  enunciating  was  part  of  why  they  don't  have  such 

3  initiative,  that  there  is  possibility  of  reaching  at 

4  least  one  member  of  the  Legislature,  and  in  addition  to 

5  that,  there  are  possible  harmful  effects  in  regard  to 

6  just  cluttering  up  initiative  petitions  at  this  time.   I 

7  am  as  you  well  know,  I  am  getting  one  myself  but  it  is 

8  another  kind,  not  the  kind  you  have  in  mind. 

9  THE  CHAIRMAN:  Any  further  discussion? 

10  MR„  CASE:   Question. 

11  MR,  DELIJ^:   Your  point  is  this,  that  you 

12  still  have  the  right  to  have  a  referendum  on  any 

13  issue  or  do  not  have  the  right  to? 

14  MR,  SAYRE:   We  have  got  a  peculiar  provision 

15  in  the  Maryland  Constitution.   The  meaning  I  V7ould 

16  want  is  what  we  have  in  the  present  Constitution  but  I 

17  suggest  a  tv7o-barreled  approach,  one  a  clearly  defined 

18  initiative  emanating  from  the  public,  and  I  would 

19  suggest  this  approach,  that  it  first  must  be  submitted 

20  to  the  General  Assembly,  and  having  been  submitted  to 

21  the  General  Assembly  they  V7ill  decide  whether  or  not  they 
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want  to  submit  that  as  a  bill  and  pass  it  accordingly, 
and  if  not,  then  the  group  sponsoring  the  initiative  w:)uld 
be  able  to  withdraw.  There  would  be  means  to  withdraw 
by  lavi7,  or  they  can  go  ahead  and  carry  it  to  the  public, 
like  a  referendum  is . 

Now  what  happens  in  this  whole  course  is 
that  the  whole  issue  of  the  initiative  will  have  first 
the  public  display  of  the  assembly  considering  it,  and 
then  if  the  assembly  decides  not  to,  the  press  meanwhile 
has  had  a  whole  big  time  playing  up  the  issues,  so  the 
public  will  knov7  the  issues,  and  then  the  public  vzill 
have  a  chance  to  vote  on  it  at  the  next  election. 

MR.  SCAMIAN:   Is  there  any  explanation  why 
the  National  Municipal  League  concluded  that  so-called 
initiative  only  as  appendix  and  not  as  part  of  its 
recommended  model  state  constitution? 

MR.  SAYRE:   Yes.   You  have  to  write  a 
letter  to  find  that  out.   Apparently  the  problem  of 
reapportionment  V7as  a  problem. 

MR.  SCANLAN:  What  do  you  mean,  in  what  sense? 

MR.  SAYRE:   In  getting  reapportionment. 
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1  MR,  SCANLAN:   Your  point  is  since  they  have 

2  achieved  reapportionment  there  is  really  no  need  for  the 

3  initiative  any  more, 

4  MR,  SAYRE:   Now  they  regard  it  as  less 

5  necessary  than  it  was  prior  to  the  reapportionment  issue, 

6  that  is  true.  What  I  am  suggesting  is  that  we  raise 

7  the  requirement  of  getting  an  initiative  on  the  ballot 

8  but  not  exclude   its  ability  to  get  on  the  ballot. 

9  THE  CHAIRMAN:   As  I  understand  your  motion 

10  in  effect,  you  are  suggesting  that  there  be  a  right  to 

11  submit  to  referendum  any  bill  which  names  a  passage  in 

12  the  Legislature? 

13  MR.  SAYRE:      No. 

14  DR.    BARD:      He  goes   beyond    that. 

15  MR,    SAYRE:   An   initiative   is   a   bill  of  a 

16  group  of   people, 

17  THE  CHMRM/vN:      I  know  that  but   >-ou  s£cl    in 

18  your   particular   situation  you  V70uld   suggest    it   first 

19  be   submitted   to   the  Legislature. 

20  MR.    SAY"RE:    That    is    correct. 

21  THE  CH/ilRI^IAN:      That  would   mean  any  bill   that 
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1  didn't   pass    the   Legislature   you  v/ould   have   the  right 

2  to   submit    to   referendum. 

3  MR.    SAYRE:      That   is   correct. 

4  THE  CHAIRI-LAN:      Are   you  ready   for   the  question? 

5  MR.  CASE:      Question. 

6  THE  CHAIRMAN:      All   those   in   favor  of   the 

7  motion,   Mr.    Sayre's   motion,    signify  by  saying  aye. 

8  Contrary,   no.      The  noes   have    it. 

9  MR.    GENTRY:      Recall. 

10  DR.   V7INSLOV7:      May   I  raise  a   question  as    to 

11  whether   the  Committee   considered   the   possibility  of 

12  use  of   initiative   in  constitutional  amendments,   what 

13  has   just  been   talked   about    in   legislation. 

14  MR.    SAYRE:      I    think   that    should   come   under 

15  constitutional  amendment. 

16  1  THE  CHAIRyiAN:      Can   you  ansvzer   the   question, 

17  Mr.    Gentry? 

18  MR.  GENTRY:   We  felt  it  was  not  appropriate 

19  for  us  e  in  the  sense  in  V7hich  we  were  considering  this 

20  initiative.   I  don't  knov7  that  amendment  of  the 

21  Constitution  is  something  that  was  before  us. 
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1  MRS,  FRESDLANDER:   Miscellaneous  provisions 

2  and  v/e  haven't  gotten  to  it. 

3  THE  CHAIRMAN:   Mrs.  Bothe,  does  your 

4  Committee  have  the  provision  on  the  constitutional 
6  amendments? 

6  MRS.  BOTHE:   I  have  heard  we  did.  It  was  never 

7  officially  assigned.  We  never  considered  it  officially 

8  assigned. 

9  THE  CHAIRMAN:   Dr.  Wins low,  no  committee  has 

10  as  yet  considered  it. 

11  MR.  GENTRY:   Recall  is  a  provision  V7hereby 

12  an  elected  officer  can  be  discharged  or  voted  out  of 

13  office,  and  Senator  Gude  was  the  sponsor  of  the  bill  in 

14  the  recent  session  and  also  v7rote  the  Commission  a 

15  letter,  and  he  vzas  invitedin  and  did  appear  before  us, 

16  and  talked  of  his  reasons  for  wanting  such  a  provision  as 

17  this.   His  bill  was  to  feed  it  in  the  Legislature  and  his 

18  proposal  v:as  also  rejected  by  the  Committee. 

19  We  recommended  there  be  no  provision 

20  relating  to  recall  as  being  unnecessary  at  this  time. 

21  THE  CHAIRMAN:   Any  further  questions  or 
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comments  ? 


MR.  MILES:   Question. 

THE  CHAIRMAN:   If  not,  we  will  move  to 
referendum. 

MR.  GENTRY:   Referendum  is,  of  course,  a 
method  whereby  the  action  of  the  Legislature,  after 
enactment  of  the  lav7,  can  be  through  the  petition 
procedure  and  routine,  can  be  put  on  the  ballot  and 
brought  to  the  vote  of  the  people  and  if  it  fails  to  meet 
the  required  vote,  of  course,  the  action  would  not  be 
valid,  or  the  action  of  the  Legislature  would  not  be 
enacted  into  law,  and  if  the  vote  failed,  of  course, 
the  lcV7  would  remain  in  force. 

We  have  provided,  the  Committee  did  consider 

referendum  and  did  feel  that  this  v;as  a  necessary  provi- 
sion to  include  in  the  Constitution,  and  these  are  the 

various  sections  which  are  proposed  at  this  time. 

The  first  being,  of  course,  the  general 

statement  that  the  people  may  reject  acts  of  the  General 
Assembly  by  referendum. 
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endum. 


JUDGE  ADKINS:   Is  there  any  provision  here 
between  taxing  legislation  and  other  types? 

MR.  GENTRY:   We  have  got  that  a  little  further 
on. 

Section  2  relates  to  the  effect  of  the  refer- 

MR.  MILLER:   Have  we  passed  Section  1? 

THE  CHAIRMAN:      Yes. 

MR.  MILLER:  I  am  just  opposed  to  it  and  would 
like  to  be  on  record  as  being  opposed  to  referendums  in 
general. 

MR.  SCANLAN:   I  concur. 

MR.  HARGROVE:   Just  one  question,  where  it 
says  we  file  with  the  Secretary  of  State;  I  understood 
we  to  sorae  extent  eliminated  that  office  and  would  it 
be  better  to  have  it  filed  with  an  appropriate  office  of 
some  sort? 

MR.  GENTRY:   I  think  these  reports  came  out 
late.   Section  2  is  short.   Let  me  read  it:   If  before 
the  date  on  V7hich  any  lav?  enacted  by  the  General  Assembly 
is  to  take  effect  a  petition  shall  have  been  filed  with 
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1  the  Secretary  of  State  to  refer  to  a  vote  of  the  people 

2  such  law,  or  any  part  thereof,  then  such  law  shall  not 

3  take  effect  until  30  days  after  its  approval  by  a 
^  majority  of  those  voting  on  the  question  at  the  next 
6  election  of  state  officers;  provided  that  any  law  designatejd 

6  as  an  emergency  law  shall  not  take  effect  notwithstanding 

7  a  referendum  petition,  but  shall  stand  repealed  30  days 

8  after  rejection  by  a  majority  of  those  vting  on  the 

9  question. 

10  That  is  the  section.   There  is  a  style  pick 

11  up  on  the  Secretary  of  State. 

12  THE  CHAIRMAN:   Before  we  move  on  to  that,  I 

13  understand  that  there  are  some  opposed  to  the  referendum 

14  in  principle  and  maybe  we  ought  to  decide  that  rather 

15  than  get  into  the  mechanics  first. 

16  Let  me  put  to  a  vote  the  question  really 

17  under  Section  1,  but  not  necessarily  the  question  whether 

18  V7e  retain  Section  1  as  it  is  now,  but  rather  v^hether 

19  there  shall  be  a  right  of  referendum.   Do  you  V7ant  to 

20  speak  to  that,  Mr.  Miller? 

21  MR„  MILLER;   I  am  only  speaking  against  it 
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1  unless  the  Legislature,  which  I  feel,  Mr.  Chairman, 

2  often  does  in  its  o^im  judgment  provide,  that  such  and 

3  such  a  measure  shall  becom.e  effective  if  it  is  approved 

4  by  vote  but  I  think  that  it  causes  a  great  many  complica- 

5  tions  and  a  lot  of  litigation  and  I  am  just  opposed  to 

6  having  it  in  the  Constitution.   I  think  if  the  Legisla- 

7  ture  vVants  a  vote  of  the  people  on  something,  they  can 

8  ask  for  it.   That  is  my  personal  view.   I  may  be  very 

9  much  in  the  minority.   I  thi.nk  a  few  people  or  10  per 

10  cent  of  the  voters  could  coma  in  and  block  a  lav;.   If 

11  that  happens,  it  is  better  to  elect  a  nev;  Legislature, 

12  if  they  don't  do  what  the  people  want. 

13  THE  CHAIRMAN:   Mr.  Scanlan? 

14  MR.  SCANLAN:   I  know  the  referundum  sounds 

15  democratic  and  has  the  shades  of  George  Norris  about  it 

16  but  it  is  really  one  of  the  most  pernicious  manifesta- 

17  i   tions  of  distrust  of  legislative  power  that  exists. 

18  Now  there  may  have  been  some  justification  for  it  vjhen 

19  the  legislative  body  in  this  state  as  in  other  states 

20  wasn't  perhapc  truly  representative  of  the  people  in  the 

21  sense  that  certain  areas  v/ere  not  given  the  representation 
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1  to  which  they  are  entitled  and  other  areas  were  given 

2  more  representation  than  they  were  entitled  to  but  that 

3  situation  having  finally  been  solved,  it  seems  to  me 

4  there  is  no  real  need  to  continue  with  this  restriction 

5  on  the  legislative  power.  We  have  all  had  recent  experi- 

6  ence  with  the  evils  that  it  can  cause.   The  congressional 

7  redistricting  mess  was  in  good  measure  caused  by  the 

8  fact  that  a  very  small  minority  of  people  in  Baltimore 

9  City  and  perhaps  Baltimore  County  were  able  to  petition 

10  the  referendum,  a  fairly  decent  plan;  we  had  the  same 

11  problem  with  the  equal  accommodations  bill.  We  have  had 

12  a  number  of  examples  in  recent  years  where  a  few  people 

13  have  been  able  to,  at  considerable  expense  of  time  and 

14  effort,  to  frustrate  the  legislative  will.   While  there 

15  may  have  been  some  justification  of  that  when  the 

16  legislative  will  didn't  represent  the  people,  I  don't 

17  see  what  justification  exists  to  retain  this  restriction 

18  on  legislative  pov7er .   I  think  one  of  the  functions  v^e 

19  have  in  this  Commission  is  to  come  up  with  a  Constitution 

20  that  manifests  our  trus.t  in  the  Legislature  as  the 

21  representative  of  the  people.   I  am  willing  to  trust  them, 
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1  If  they  don't  act  well  and  they  pass  unv/ise  laws,  they 

2  can  be  defeated  but  I  don't  think  we  should  burden  the 

3  Constitution  and  a  modern  state  government  with  the 

4  cumbersome  mechanism  of  the  referendum.   I  am  unalterably 

5  opposed  to  it  and  I  join  my  friend  from  the  Eastern  Shore 

6  in  his  opposition. 

7  MR.  DELLA:   My  sentiments  are  just  opposite 

8  of  what  has  been  stated.   I  recognize  under  reapportion- 

9  ment  that  we  are  supposed  to  have  a  truly  representative 

10  group  in  the  Maryland  General  Assembly.  At  the  same 

11  tim.e  I  think  we  have  to  recognize  that  som.etimes  people 

12  get  upset  and  we  could  very  well  pass  something  that  may 

13  be  not  satisfactory  to  the  majority  of  the  people  in 

14  the  State.  VJhen  you  recognize  that  185  people  are  going 

15  to  be  representing  possibly  700,000  voters  or  close 

16  to  a  million  voters  in  the  next  fev7  years  ,  the  people 

17  themselves  should  have  the  right  to  object  to  what 

18  this  185  people  do  on  certain  occasions,  and  I  feel  it 

19  would  be  an  injustice  to  the  rights  of  the  voters  if 

20  the  value  of  the  referendum  be  left  out  of  the  Constitu- 

21  tion.   I  think  this  is  a  right  that  should  be  there. 
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THE  CHAIRMAN:   Any  further  comment? 


Mr.  Bond? 


MR.BOtJD:   I  would  like  to  say  that  I  am  a 
little  amazed  about  Congressman  Miller  and  Mr.  Scanlan 
agreeing  on  this  situation.   I  agree  with  both  of  them. 
I  cannot  go  as  far  as  both  of  them.   I  believe  the 
referendum  should  be  kept  in  with  stronger  limitations  on 
the  percentage  of  voters  who  can  fca:  ce  the  referendum, 

THE  CHAIRMAN:   Mr.  Martineau? 

MR.  MARTINEi^.U:   I  vjould  like  to  agree  with 
Mr.  Bond.   I  think  the  evils  Mr.  Scanlan  spoke  of  are 
not  a  result  of  the  referendum  provision  but  are  a 
result  of  the  low  number  of  petitions  V7hich  is  necessary 
to  subject  a  law  to  referendum. 

DR.  BAR.D:   I  just  want  to  agree  with  t±ie 
last  two  speakers,  and  Mr.  Delia.   I  hope  vje  don't 
lose  sight  entirely  of  the  reform  movement  which  brought 
the  referendum  into  a  possibility  in  American  politics 
because  I  do  think  that  it  has  contributed  highly,  in  a 
highly  significant  way  to  ideas  in  the  American  life. 
Nov7  I  do  think  that  we  need  to  change  the  numbers,  as 


Court    RrpOrK-rj 


THE  JACK  SALOMON   REPORTING  SERVICE 
100  Equitablr   Building 
Baltimore  2,  Maryland 


Ltxin/lon  <>.iT60 


250 


1  has  been  indicated  but  it  v;ould  be  a  serious  mistake  on 

2  the  part  of  this  Commission  to  eliminate  the  referendum. 

3  THE  CHAIRMAN:   Mrs.  Bo  the? 

*  MRS.  BOTHE:   I  really  just  had  a  question, 

5  because  the  referendum  being  in  the  Constitution  as  I 

6  have  kno^-m  it  for  so  long,  I  almost  thought  it  was  a 

7  Federal  constitutional  right  and  I  wondered  if  the 

8  Committee  had  studied   the  referendum  in  other  states 

9  and  came  up  with  any  statistics  and  conclusions  on  its 

10  use. 

11  THE  CHAIRMAN:   Can  you  answer  that,  Mr.  Gentry? 

12  MR.  BROOKS:   May  I  make  several  statements? 

13  First,  a  study  is  under  way  and  is  continuing  on  the 

14  use  of  referendum,  to  the  extent  of  tabulating  every  case 

15  in  which  it  has  been  used  by  any  states.  Approximately 

16  16  states  have  such  a  provision.   The  m.ajority  of  states 

17  do  not  have  such  a  provision,  but  one  thing  is  already 

18  clear  and  one  of  the  reasons  I  suggested  we  discuss 

19  the  fundamental  question  first,  whether,  or  not  you 

20  desire  referendum  is  that  the  evidence  is  already  pretty 

21  clear  as  far  as  we  have  gone  that  if  your  restrictions  on 
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the  use  of  referendum,  if  to  get  an  issue  before  the 
voters  is  very  stringent,  then  you  might  as  well  not  have 
a  provision  at  all,  because  as  an  instrument  of 
Government  it  is  proven  not  to  be  usable  if  the  numerical 
number  of  required  petition  signers  is  very  high.   The 
evidence  is  not  very  good  that  those  states  that  have 
higher  restrictions  than  Maryland,  and  most  of  the 
16  states  do  have  higher  restrictions  percentagev7ise  than 
Maryland,  but  in  every  case  they  are  the  far  western, 
very  little  populous  states  that  have  higher  percentages 
and  they  even  have  such  a  provision.   Metropolitan 
states  for  the  most  part  d)  not  have  referendum  and  those 
that  do  do  not  have  very  high  requirements,  with  two 
exceptions,  so  the  real  issue  is,  is  this  a  practical 
instrument  of  Government  and  if  so,  then  the  limitations 
about  have  to  be  v^rithin  reason,  if  it  is  to  be  utilized,, 
so  the  real  question  is  v/hether  or  not  it  should  be  an 
instrunient  provided  for  at  all  and  if  so,  then  reasonable 
requirements  should  be  permitted  for  the  use,  but  it  is 
ridiculous  to  have  it  in  the  Constitution  apparently  when 
looking  at  other  states' experiences ,  you  are  going  to 
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have  such  strict  requirements  it  won't  be  used- at  all. 

2 

It  is  better  not  to  have  it  in  there  taking  up  the  space. 

3 

MR.  SCANLAN:   May  I  ask  a  question?   In 

4 

earlier  drafts  of  the  nxDdel  state  Constitution,  did  they 

5 

not  have  a  referendum  provision  and  they  do  not  have  it 

6 

in  their  latest  draft  or  am  I  wrong  about  that? 

7 

MR.  BROOKS:   I  think  it  is  in  the  appendix 

8 

again. 

9 

MR.  SCANLAN:   In  the  appendix? 

10 

MR.  BROOKS:  With  the  initiative  for  the  same 

11 

reason  that  Mr.  Sayre  reported,  that  the  response  to 

12 

our  inquiry  by  the  League  of  Municipalities  was  that 

13 

this  was  thought  to  be  the  only  V7ay  out  of  the  problem 

14 

of  reapportionment  until  the  courts  broke  that  barrier 

15 

and  now  they  don't  really  see  any  other  problem  where 

16 

they  think  this  is  necessarily  required. 

17 

THE  CHAIRMAN:   Mr.  Mindel? 

18 

MR.  MINDEL:   Does  the  Committee  know  whether 

19 

referendum  v;as  in  the  original  Constitution  of  1867? 

20 

MR.  CASE:   No,  1914. 

21 

MR.  MINDEL:   I  wanted  to  find  out  when  it 

1 

1 
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1  went  into  effect;  1914. 

2  MR.  MINDEL:   I  v;ould  like  to  ask  Mr.  Scanlan, 

3  I  am  a  little  surprised,  Al,  you  stated  you  were 

4  opposed  to  the  unicameral  Legislature  because  you  felt 

5  it  would  create  quite  an  upheaval  as  a  practical  matter. 

6  Here  is  something  the  states  have  had  since  1914.   I 

7  think  you  are  going  to  run  into  a  little  difficulty 

8  when  you  present  a  Constitution  and  tell  the  people  at 

9  this  tim2,  after  50  years,  that  they  are  no  longer  gp ing 

10  to  have  the  right  to  referendum.   I  think  you  should 

11  take  that  into  consideration  as  a  practical  matter, 

12  just  as  v:e  discussed  the  question  of  unicameral  legisla- 

13  tion. 

14  MR.  SCANLAN:   They  don't  need  it  any  more. 

15  MR,  BOND:   I  would  like  to  discuss  Mr.  Brooks' 

16  comments  a  minute.   I  think  he  is  speaking  to  exactly 

17  what  the  three  of  us  said.  Mr.  Brooks  said  there  is  no 

18  sense  in  putting  it  in  unless  it  is  reasonable.   I 

19  agree.  At  the  same  time  I  think  a  case  could  be  made  out 

20  that  the  re'ferendum  has  been  abused  in  the  last  five 

21  years.   I  think  if  we  v7ould  increase  the  percentage  of 
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1 

population  of  voters   necessary  to   put   something   to 

2 

referendum,   we  might  not  have   a   lot   of  use  of   it   but    the 

3 

use   that  would   be  made  would   be  discretionary  and   be   in 

4 

the   public    interest. 

5 

THE  CHAIRMAN:      Anything   further? 

6 

MR.   MILLER:      Mr.    Chairman,    might   I  ask  a 

7 

question   from  these   gentlemen,    and   I   think  I  am  in   the 

8 

minority,    but  can  anybody  point   out  how  many  occasions 

9 

since      1914  when   the   referendum  has   accomplished  anything 

i 

10 

for   the  State  of  Maryland? 

11 

MR.    SAYRE:      Sure. 

12 

MR.    CASE:     When? 

» 

13 

MR.    SAYRE:      On  things    that  were  voted   on 

14 

by   the   public. 

15 

MR.    CASE:      Just  name  one.      He   has   a  very 

16 

good  question.   VJhen  you  ansx^7er    it,    I  will   tell  you  v/hen     - 

17 

it   almost   upset    the   state   to    the   point  where    it  could 

18 

have  gone   into    financirl  chaos. 

19 

MR.    SCANLAN:      I  want   you   to  make   that   state- 

20 

ment  . 

21 

DR.    BARD:      How  about   the   Baltimore  County 
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1 

school  bus   case? 

2 

MR.    SCANLAN:      That    is   a  county  referendum. 

3 

DR.    BARjD:      That    is   permitted   by  state   law. 

4 

How  about   that'' 

5 

MR.    CASE:      What  about   it? 

6 

DR.    BARD:      That  was   referendum,    referendum 

7 

of   the   people   stopping   the   law  which  would   have   permitted 

8 

school   funds,   V70uld   have   permitted   tax   funds    to   be  used 

9 

for  nonpublic   schools. 

10 

MRS.    BOTHE:      That  was   part  of  malapportion- 

11 

ment  . 

12 

MR.    CASE:      If  it  were   a  valid   and   consti- 

13 

tutional   purpose,    do   you,    as   a    school  man,    think  that  V7as 

14 

a  valid    thing    for   the   state? 

• 

15 

DR.    BARD:      I  am  not  debating   the    inherent 

16 

issues.      I  am  debating   the   point    that   the   referendum 

17 

1       was   used    in  regard    to   highly  significant   issues. 

18 

That   is    the   only   po5-nt. 

19 

MR,    CASE:      Do   you   think  that  was   a  worth- 

20 

while   purpose   that  was    served    in  that   case?      That   is 

• 

21 

the  Congressman's   question. 

■ 
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1  DR.  BARD:   To  my  way  of  thinking,  it  was  a 

2  purpose  which  V7as  of  great  significance.   I  am  not 

3  debating  the  issue. 

4  MR.  SCANLAN:   That  was  a  county  thing. 

5  DR.  BARD:   He  asked  for  an  illustration. 

6  I  am  giving  one. 

7  THE  CHAIRMAN:   All  right.   Anything  further? 

8  MR,  CASE:   He  asked  whether  or  not  anybody 

9  could  give  an  instance  of  a  case  in  V7hich  a  worthv7hile 

10  public  purpose  had  been  served  and  I  put  to  you  the 

11  fact  that  neither  that  nor  the  county's  rejection  of 

12  its  redevelopment  program, v^hich  it  did  at  referendum, 

13  were  worthwhile  public  purposes. 

14  Nov;  let  me  give  you  a  case  where  the  referen- 

15  dum  v;as  used  to  the  great  detriment  "..  of  the  State  of 

16  Maryland,  and  that  is  at  the  1962  election,  when  the 

17  state  was  in  complete  and  utter  cahos  by  reason  of  the 

18  building  and  loan,  savings  and  loan  scandals,  v;e  were 

19  able  to  get  through  a  regulatory  act  which  outlawed, 

20  much  to  the  dismay  of  some  politicians  in  the  City  of 

21  Baltimore,  and  other  people,  the  evil  practices  that  were 
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1  then  being  engaged  in  by  these  people,  and  no  sooner  did 

2  the  bill  become  law  than  these  people  put  this  thing  on 

3  referendum  and  it  took  a  lot  of  doing  to  save  the 

4  state  the  very  serious  consequences  which  would  have 

5  happened  if  we  hadn't  had  regulation  betv7een  the  time 

6  when  that  bill  would  have  become  effective  and  the 

7  election,  which  was  some  18  months  thereafter,  so  that 

8  not  only  do  I  support  what  the  Congressman  said,  but  I 

9  think  that  the  referendum  has  been  a  decided  drawback 

10  to  the  people  of  the  state. 

11  THE  CHAIRMAN:   Mr.  Clagett? 

12  MR.  CLAGETT:   I  v7ondar  what  would  be  the 

13  effect  of  our  rejecting  the  principle  of  referendum  in 

14  the  Constitution  when  V7e  turn  around  with  the  creation 

15  of  new  political  subdivisions,  and  there  we  make  the 

16  provision,  as  I  think  we  are  all,  and  I  am  going  back 

17  to  the  tenor  of  the  Commission  sometime  ago,  when  we 

18  presented  the  first  report  of  the  political  subdivisions 

19  and  local  government  committee  and  where  we  are  providing 

20  there  that  the  General  Assembly  shall  have  the  power  to 

21  create  new  political  subdivisions  and  it  was  thought  that 
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1 

there   should   be  a   provision   for  referenda,    namely,    ap- 

2 

proval  by   the   nev;  subdivision  being  created. 

3 

I   don't   think  we   have   much  question  but 

4 

that   that   provision   should   be   included,    and   that   that 

5 

restriction   should   be   there   to   protect   the  new  subdivi- 

6 

sion,    if   it  doesn't  want   to  get   created. 

7 

MR.    MARTINEAU:      I   thought  we   specifically 

8 

left   that   to   future   determination. 

9 

MR.   CIAGETT:      I  think  we   did  do   that.     What 

10 

is    the   effect   upon   that   determination   if  we   rule  out    the 

11 

principle   of  referenda     generally? 

12 

MR.    SCANLAN:      Certainly,   no  effect. 

13 

MR.    CASE:      No   effect. 

14 

MR.    SCANLAN:      I  would  be  willing   to   tolerate 

15 

it    there  and   maybe  other    isolated    instances.      We  are 

16 

talking  about   the  general  provision  of  a   constitutional 

17 

provision   providing   for   referenda  generally.    That   I  am 

18 

against. 

19 

THE  CHAIRMAN:      Any   further   discussion? 

20 

MR.   BELLA:      Mr.    Chairman,    even   though  there 

21 

may  be    some   members    of   the   Commission   that    feel    that    the 
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1  referendum  is  an  evil  thing  in  the  Constitution,  I  think 

2  we  have  to  recognize  that  even  when  you  get  the 

3  necessary  number  of  signers  on  the  petition,  this  doesn't 

4  necessarily  mean  that  this  referendum  is  going  to  be 

5  carried  one  v/ay  or  the  other.   I  think  it  creates  an 

6  area  of  education  on  that  particular  issue  to  the 

7  public,  which  is  necessary  and  needed,  and  I  think  the 

8  people  do  turn  out  in  necessary  numbers,  which  is  going 

9  to  be  a  referendum  to  pass  something  that  is  needed; 

10  they  generally  will  support  it  to  some  degree  of  subsis- 

11  tence  that  is  going  to  be  beneficial  to  the  state.   If 

12  it  is  something  that  will  be  detrimental  to  the  state, 

13  the  educational  material  put  out  on  the  particular  piece 

14  of  legislation  passed  is  r.uch  that  the  people  rally 

15  around  the  petition  and  will  necessarily  kill  it.   I 

16  think  this  has  been  proven  in  the  past.   I  think  it 

17  has  educated  our  voting  population  to  a  great  degree  on 

18  the  necessity  of  understanding  what  the  issues  are  that 

19  come  before  the  General  Assembly.  When  you  recognize 

20  thp.t   there  is  about  600  bills  that  are  passed  each  year 

21  in  the  General  Assembly  nov;,  and  you  only  get  maybe  one  or 
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1  two,  sometimes   have  pieces  going  to  referendum  I  don't 

2  think  this  is  a  bad  percentage  but  it  is  healthy.   I 

3  think  it  would  be  a  tremendous  injustice  to  the  people 

4  to  deny  them  the  right  to  either  criticize  or  support 

5  the  Legislators  v;ho  made  these  type  laws.   I  think  we 

6  should  make  sure  that  the  referendum  stays  in  the 

7  Constitution.   I  also  feel  that  the  percentage  factor 

8  should  be  what  it  is  at  the  present  time  at  three  per 

9  cent;  with  the  increase  in  population  and  increase  in 

10  voting  people,  it  means  that  this  percentage  is  going 

11  to  increase  in  numbers  as  time  goes  on  also,  so  that  three 

12  per  cent  where  it  seem.s  low,  as  the  voting  population 

13  increases  in  Maryland,  it  means  that  many  substantial 

14  numbers  V7ill  be  needed  on  petitions  to  get  the  bill 

15  before  referendum. 

15  DR.  BURDETTE;   I  should  like  to  support 

17  the  principle  of  referendum  and  for  a  reason  that  has 

18  not  been  touched  on,  precisely,  although  Mr.  Scanlan 

19  spoke  to  the  contrary  just  slightly.   I  feel  often  when 

20  I  go  to  the  polls  to  vote,  having  lived  in  the  state  a 

21  long  time,  and  friends  of  mine  are  running  for  office. 
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1  that  I  am  sometimes  compelled  to  vote  for  them,  although 

2  I  disagree  with  some  of  the  things  that  they  have  done. 

3  At  times  I  have  voted  against  them  but  sometimes  I 

4  haven't.   This  really  isn't  the  question.   I  think  that 

5  the  members  of  the  Legislature  are  operating  in  good 

6  faith,  but  they  sometimes  enact  a  law  that  I  don't  want 

7  to  support. 

8  I  would  much  rather  say  to  a  friend  of  mine, 

9  you  are  still  a  friend,  I  will  even  vote  for  you  but 

10  when  it  comes  to  this  piece  of  legislation,  I  can't 

11  support  you  and  I  want  to  take  it  off  the  books.   I 

12  think  this  may  be  unusual.   It  doesn't  happen  often,  but 

13  I  want  to  endorse  Mr.  Delia's  view;  that  does  m.e  a  great 

14  deal  of  good.   I  put  this  in  personal  terms,  yet  I  think 

15  it  lets  a  whole  lot  of  steam  out  in  the  state.   I  don't 

16  think  it  is  practical  to  say  tlia  t  we  can  defeat  people 

17  because  a  particular  bill  has  been  passed  V7hen  it  is 

18  one  of  a  hundred  bills,  most  of  x;hich  are  very  good,  and 

19  I  we  esteem  our  Legislators  but  V7e  need  to  correct  them 

20  once  in  a  while. 

21  MR,  SCANLAN:   We  need  to  do  it  on  the  Federal 
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level. 

MRS.  BOTHE:  The  point  that  Dick  Case  made 
about  the  savings  and  loan  bill,  I  think  goes  to  some- 
thing else,  and  that  is  the  delay  involved,  when  three 
per  cent  of  the  voters  sign  a  petition. 

DR.  BURDETTE:   You  have  an  emergency 
provision  if  it  is  as  important  as  all  that. 

MRS.  BOTHE:  I  wondered  whether  it  covered 
that  situation.   Apparently  it  didn't. 

DR.  BURDETTE:  You  will  notice  this  report 
preserves  that. 

MR.  CASE:   You  are  wrong. 

DR.  BURDETTE:  Can't  any  bill  be  passed  by 
three-fifths? 

MR.  CASE:   Because  the  referendum  section  of 
the  Constitution  defines  what  can  and  cannot  be  an 
emergency  act,  and  among  the  things  that  it  says  is 
that  any  act  creating  or  abolishing  an  office  or 
changing  the  salary,  terms,  duties  of  an  officer  or 
granting  a  franchise  cannot  be  an  emergency  law.   That 
was  exactly  what  we  ran  into  in  the  savings  and  loan 
situatio n,  v^here  w?  s^t  un  a  caa^Ie^^ljy— R<?^s^s-t-a-t-Q 
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1  department,  with  broad  regulatory  powers,  to  get  into 

2  this  situation  and  throw  these  rascals  out  of  the 

3  state  and  so  that  the  act  couldn't  be  an  emergency  law. 

4  It  had  to  come  into  effect  as  of  June  1st.   Therefore, 

5  it  was  referable  and  V7hen  referable  immediately  suspended 

6  DR.  BURDETTE:   I  wonder  if  you  aren't 

7  speaking  to  the  point  of  broadening  the  emergency  part 

8  of  it. 

9  MR,  CASE:   I  will  bring  this  up  after  this  is 

10  decided. 

11  THE  CHAIRMN:      Didn't   you  get   away  from  the 

12  difficulty  though  by  giving   the  power   to   an  existing 

13  department?. 

14  MR.    CASE:      Vernon,   we   did   it  by  a    little 

15  legislative    ledger   deraain,   and   taking   the   thing  dov;n 

16  to   the  Court  of  Appeals    in  a   period  of   great   stress. 

17  A   deaf,    dumb,    and   blind   man  could   have  v7on    that   case 

18  in  the   Court  of  Appeals  V7ith  all   the   publicity   that  had 

19  been  given   the   situation.      You  v/ill  recall,    I    think  you 

20  and   I   had   a   very   interesting  colloquy  with  respect   to 

21  this    subject   as    to  v?hether    the   act  we  redrew  would    stand 
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1  the  test  because  we  conferred  all  the  powers,  as  you 

2  say,  on  an  existing  state  officer,  and  if  you  wanted 

3  to  be  purely  sterile  legal  about  it,  I  think  probably  the 

4  bill  was  bad,  but  of  course  the  court  vjent  along  V7ith  it. 

5  THE  CHAIRMAN:   Any  further  discussion? 

6  MRS.  BOTHE:   I  was  going  to  complete  the 

7  question  or  remark  and  that  is  I  think  the  objection 

8  insofar  as  Dick  made  it  and  possibly  some  of  the  other 

9  people  is  that  three  per  cent  of  the  voters  can  effectively 

10  present  a  bill  that  the  majority  wants  from  being  effec- 

11  tive  in  a  timely  manner.  Maybe  the  provisions  with 

12  respect  to  v/hat  is  an  emergency  bill  or  v;hat  is  a 

13  bill  that  doesn't  take  effect  until  the  next  election 

14  might  be  redefined  or  expanded  in  order  to  meet  that 

15  objection. 

16  THE  CIIAIRM^'vN:   Mr.  Sayre? 

17  MR.  SAYRE:   It  would  not  be  my  intention 

18  that  a  referendum  the  way  we  are  talking  about  it,  I 

19  think  when  you  talk  about  initiative,  you  know,  having 

20  something  petitioned  for  referendum  in  the  pure  sense, 

21  this  is  initiative,  if  it  has  to  go  through  the 
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1 

Legislature,    but    if  a   bill   is    passed,    I  v/ould  not 

2 

suspend   the  act  of  that  bill.      I  would  merely  revoke   it 

3 

and,    inother  v;ords ,    the  referendum  says,  we   don't    like 

4 

this   act,   we  v<7ant   to  undo    it   and  we   submit    it   to   you 

5 

people   to  vote   for  or  against  undoing   it.      Now  until    the 

6 

time  of   the  vote,    that  act   is    in  force  and   the   fact 

7 

that   you  have   something   the  V7ay  V7e   do   it  now,    suspend- 

8 

ing  an  act,    to   me   is   a   bad   practice  and   I  would   toss    that 

9 

out.      I   think  we   are  only   speaking  about    the   principle 

10 

of   a   referendum,    not   as    to   whether   you  suspended  an 

11 

existing  act  or   something   like   that. 

12 

MR.    CASE:      My  only   point    is    if  V7e   can  do 

13 

away  v/ith   the   referendum,   we   don't   have   to   get   to    that 

14 

other   point. 

15 

THE  CHAIRMAN:      Any  further  discussion  on 

16 

this    one   question? 

17 

MRS.    BOTHE:      I  V7ill  agree   driving  off   the 

18 

middle  of   the  Bay  Bridge   on   the  V7ay  home  wouldn't  be   a 

19 

good   idea. 

20 

MR.    SCANLAN:      I  move    -- 

21 

THE  CHAIRMAN:      We   have  a  motion.    The  question 

I 
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1  arises  on  the  approval  of  the  question  of  the  referendum. 

2  We  are  confining  this  and  talking  about  the  submission 

3  generally  to  the  electorate  for  approval  or  rejection  of 

4  acts  passed  by  the  Legislature.   Are  you  ready  for  the 

5  question? 

6  DR.  BARD:   Question. 

7  THE  CHAIRMAN:  All  those  in  favor  of  the 

8  principle  of  referendum,  signify  by  saying  aye;  contrary, 

9  no.  The  ayes  seem  to  have  it.   The  ayes  have  it. 

10  DR.  BURDETTE:   Could  V7e  have  a  show  of  hands 

11  so  we  can  have  a  record? 

12  THE  CHAIRl'IAN:   Let's  have  a  show  of  hands. 

13  Ayes.   Noes.   17  to  6. 

14  MR.  SCANLAN:   The  spirit  of  George  L.  Norris 

15  is  still  living. 

16  THE  CHAIRMAN:  We  are  going  ahead  with 

17  discussion  of  the  details.   Mr.  Gentry  had  read 

18  Section  2. 

19  MR.  GENTRY:   Any  qiE  stions  on   Section  2? 

20  MR.  CASE:  This  section  goes  right  to  my 

21  point,  Mr.  Chairman,  and  I  would  move  that  the  referendum 
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1 

section  of   the  Constitution  make   it   clear    that   the 

1 

2 

filing  of  the  requisite  number  of   signatures  on   the 

3 

petition  would   not   suspend   the  operation  of   the   law. 

4 

MR.    SCANLAN:      I   second    that  motion. 

5 

THE  CHAIRMAN:   Any  discussion?     Does   the 

6 

Couaiiittee  Chairman  want   to   make  any  comment   as    to   the 

7 

Committee's    position? 

8 

MR.    GENTRY:     As    I  understand,    everything 

9 

would    fall  within  die  category  of  the  way  we  have  now 

1 

10 

provided   for   emergency  law? 

11 

MR.    SCANLAN:      That   is   right. 

12 

THE  CHAIRMAN:      That   is    in  effect   right.      This 

1 

13 

would  mean   it   is   quite  different   from  the   present    lavj. 

14 

It  would  mean  t  he   law  passed   by  the  Legislature  would 

16 

remain   in  effect   unless   and   until   it  was   rejected  by 

16 

the   people. 

17 

DR.    JENKINS:      I   am  in   favor   of   that   principle 

18 

but   I  W3uld    like    to,    let's    say,    the    Bay  Bridge    issue. 

19 

which  is   now   in  referendum,    to   discuss   that.   This    would 

20 

permit    the   mechanics   of  building   the    second   bridge   to 

21 

go  on  and    the   bridge  may  be   halfway  built. 

._ 
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MR,  CASE:   Quite  to  the  contrary. 

DR.  "JENKINS:   Would  you  comment  on  that? 

MR.  CASE:   Yes.   The  Bay  Bridge,  of  course, 
will  require  the  refunding  of  all  of  the  existing  out- 
standing securities  and  the  issuance  of  a  great  many 
more. 

DR.  JENKINS:   Don't  take  any  more  time. 

MR.  CASE:   I  won't  give  an  opinion  on  it. 

THE  CHAIRMAN:   Any  further  questions? 

MR.  SAYRE:   I  would  like  to  toss  in  the 
additional  consideration  that  the  General  Assembly  not 
pass  the  buck  to  the  public  on  something  it  doesn't 
want  to  take  a  position  on. 

MR.  SCANLAN:   That  isn't  it.   This  is  where 
the  group  of  people  get  the  required  number  of  signa- 
tures to  block  the  will  of  the  Legislature. 

MR.  SAYRE:  A  true  referendum  is  submitted 
by  the  Legislature.  We  have  got  a  hybrid  in  this 
case. 

MR.  CASE:   Let's  keep  to  this  and  come  back 
to  that.   You  have  a  good  point.  We  should  talk  about 
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that. 


THE  CHAIRMAN:   Professor  Burdette. 


DR.  BURDETTE:   I  was  really  about  to  suggest, 
I  wish  we  had  more  study  and  position  from  the 
Commission.   I  am  a  little  inclined  to  agree  with  Mr. 
Case's  point  if  he  is  right,  that  we  get  people  --  if 
we  don't  get  a  fait  accompli  before  we  can  get 
a  referendum,  that  was  his  position  with  respect  to  the 
illustration  of  the  Bay  Bridge,  I  think  the  idea  is 
all  right,  but  I  am  not  sure  there  aren't  other  cases 
and  I  don't  know  I  can  think  of  them  at  this  time.   I 
wonder  if  we  can  get  a  sentiment  that  we  would  not  pre- 
clude the  Committee  from  looking  into  it  if  it  wanted 
to  and  bring  it  back.   I  am  just  saying  that  I  tend 
to  lean  toward  the  motion  made,  but  I  think  there  may 
be  some  holes  in  it  that  the  Committee  could  see  and 
ought  to  bring  back  to  us. 

THE  CHAIRMAN:   Judge  Adkins? 

JUDGE  ADKINS:  I  join  with  Dr.  Burdette.   I 
am  afraid  of  it  but  I  can't  say  why.   I  can  conceive  of 
certain  regulatory  matters  or  certain  matters  requiring 
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1 

changes  in  existing  policies  of  citizens  or  taxpayers 

2 

or  businesses  throughout  the  state  at  considerable 

3 

expense  to  them.   I  can't  be  specific,  but  in  the 

i 

4 

event  that  a  regulatory  law  of  some  kind  is  passed  which 

5 

requires  these,  maybe  substantial  capital  expenditures 

6 

for  new  office  equipment  or  some  kind  and  it  goes  into 

7 

effect  and  in  a  year  is  defeated,  it  seems  to  me  you 

8 

will  take  considerable  risk  of  making  it  difficult  to 

9 

undo  what  has  already  been  done. 

1 

10 

MR.  CASE:   May  I  speak  to  that? 

11 

THE  CHAIRMAN:   Mr.  Case. 

12 

MR.  CASE:   I  think,  speaking  both  to  the 

1 

13 

points  made  by  both  these  gentlemen,  that  the  appre- 

14 

hension  is  much  more  theoretical  than  real.  A  little 

15 

later  on  we  are  going  to  see  that  revenue  measures  and 

16 

hopefully  tax  neasures  are  completely  exempt  and  measures 

17 

making  appropriations.  Measures  dealing  with  expendi- 

18 

tures  of  capital  funds  would  be  exempt,  because  there 

19 

is  an  absolute  requirement  in  the  sale  of  any  public 

20 

securities  that  they  must  be  accompanied  by  what  we  call 

21 

a  no  referendum  certificate.   Now  you  get  into  other 
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1  areas,  such  as,  well,  most  any  other  thing  you  can 

2  conceive  and  it  seems  to  me  that  the  situation  is 

3  precisely  the  same  as  where  constitutionality  is 

4  involved.   You  always  have  the  possibility  that  an  act 

5  is  going  to  be  declared  unconstitutional.  When  the 

6  administration  passes  the  act,  it  can  start  a  court  case 

7  and  find  out  perhaps  but  then  maybe  it  doesn't,  so  my 

8  point  is  that  you  alv7ays  have  in  new  legislation  a 

9  possibility  that  the  apple  cart  may  be  upset,  and  the 

10  difference  is  that  where  you  have  got  a  referendum 

11  petition,  at  least  the  people  v7ho  are  charged  with 

12  putting  it  into  effect  know  that  it  exists  and  if  they 

13  think  it  is  real,  they  might  not.   They  might  themselves 

14  '  suspend  the  action  or  operation  cftiie  law,  so  I  think 

a 

15  it  really  is/theoretical  thing,  that  as  a  practical 

16  matter  would  not  have  much  weight. 

17  MR,  GENTRY:   I  think  the  question  that  is 

18  before  us,  in  the  form  in  which  it  is  now  proposed,  V7e 

19  have  the  emergency  law  provision  and  there  if  the 

20  Legislature  deems  that  this  should  be  an  act,  and  there 

21  is  a  three-fifths  or  whatever  the  required  vote  is  to 
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1  make  emergency,  and  if  they  feel  it  should  go  into 

2  effect  immediately,  they  can  do  so.   On  the  other 

3  hand,  if  it  is  a  question  which  is  not  deemed  worthy  of 

4  immediate  enforcement,  why  it  would  be  suspended. 

5  Now,  I  am  thinking  of  just  trying  to  think 

6  of  cases  as  has  been  mentioned  here,  the  possibility  of 

7  creation  of  a  new  state  office.   I  can't  conceive  how 

8  the  government  could  ever  get  anyone  to  take  that 

9  position  that  was  created  if  there  is  always  the  threat 

10  that  it  is  going  to  be  upset  at  a  later  time  by  the  failure 

11  to  have  it  passed. 

12  MR.  CASE:   You  have  got  one  right  now 

13  pending  in  the  Court  of  Appeals,  my  friend,  Maryland 

14  Industrial  Finance  Authority. 
2^5  MR,  BELLA:   I  was  going  to  more  or  less 

16  support  Dale's  position.   I  think  there  is  some  danger 

17  and  at  the  same  time  some  merit  in  the  motion.   I  think 

18  on  the  meritorious  side,  if  there  is  something  that 

19  needs  to  be  done  and  the  Legislature  passes  it,  a 

20  referendum  is  taken,  I  think  it  V70uld  be  to  the  advantage 

21  of  the  state  if  you  put  it  into  effect  and  with  the 
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proper  understanding  that  the  people  would  uphold  it. 
At  the  same  time  on  the  other  side  of  the  coin,  if  the 
referendum  would  be  put  on  an  issue  V7here  maybe  some 
people  had  to  leave  their  position  to  take  an  appointed 
position,  that  would  be  provided  in  the  particular  piece 
of  legislation  where  they  had  to  maybe  close  up  a  law 
cffice  or  maybe  make  a  lot  of  transactions  to  have  someone 
take  over  their  business  and  operate  it  while  they  were 
in  this  other  particular  position,  or  any  other  thing 
that  could  be  jeopardizing,  we  will  say,  the  integrity 
of  the  persons  involved,  along  with  the  people,  that 
it  appears  to  me  that  it  would  be  more  beneficial  if  a 
piece  of  legislation  were  passed  than  if  it  went  on 
referendum  and  let  the  same  provisions  prevail  that  are 
now  existing  in  the  present  law,  because  then  nothing 
would  be  done  until  it  became  finalized,  whether  the 
thing  would  be  passed  and  signed  by  the  Governor  or  not. 

MR.  CASE:   And, Mr.  Delia,  if  nothing  had  been 
done  in  the  savings  and  loan  situation,  you  v7ould  have 
had  the  worst  financial  chaos  that  the  State  of  Maryland 
had  ever  seen. 
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1  JUDGE  ADKINS:   The  Council  found  away 

2  around  that.   It  is  not  a  very  good  example. 

3  THE  CHAIRMAN:   It  seems  to  me  the  suggestion 
4r  would,  if  not  fully  cut  the  heart  out  of  the  referendum 

5  petition,  and  I  wonder  if  Mr.  Case,  as  mover  of  the 

6  mition,  would  be  willing  to  consider  instead  a  motion 

7  that  the  bill  would  take  effect  if  approved  by  three- 

8  fifths  or  any  larger  percentage  of  the  General  Assembly, 

9  without  exception  at  all. 

10  MR.  CASE:   You  mean  that  you  would  V7ant  to 

11  redefine  the  category  of  emergency  laws? 

12  THE  CHAIRl-lAN:   Call  it  that;  just  say 

13  that  the  bill  would  take  effect  notvzithstanding  the 

14  referendum  petition,  if  passed  by  three-fifths. 

15  MR.  CASE:   I  X'TOuld  go  along  with  that.  I 

16  will  accept  that  amendment. 

17  JUDGE  ADKINS:   Let  me  state  two  problems  that 

18  might  arise.   I  don't  think  they  are  completely  beyond 

19  the  realm  of  possibility.   Let's  assume  the  General 

20  Assembly  should  pass  a  line  that  all  utility  lines  had  to 

21  be  put  underground  in  this  state,  and  let's  assume  that 
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1  that  was  petitioned  to  referendum,  that  it  would  be  two 

2  years  getting  on  the  referendum  ballot. 

3  MR.  MILES:   Dick  Case  and  I  would  both  be 

4  against  that. 

5  JUDGE  ADKINS:   In  the  meantime  the  P.S.C. 

6  directs  public  utilities  to  proceed  to  implement  the 

7  law.   The  bill  later  comes  on  and  is  defeated  in  the 

8  referendum.  Where  are  the  utilities  left? 

9  MR.  SAYRE:   Half  underground,  half  above. 

10  JUDGE  ADKINS:   Take  another  example. 

11  Suppose  the  Legislature  would  require  that  all  six-wheel 

12  trucks  were  illegal,  as  is  not  beyond  the  realm  of 

13  possibility  or  eight-wheel  or  ten-v;heel,  something  of  that 

14  kind,  and  that  law  were  petitioned  to  referendum.   In 

15  the  meantime  all  trucking  companies  had  to  dispose  of 

16  their  trucks,  six  or  eight-wheel  equipment.   These  are 

17  the  kind  of  things  that  disturb  me  about  this  proposal. 

18  I  like  it  in  concept  but  I  think  it  is  a  Pandora's  box. 

19  THE  CHAIRMAN:   Governor  Lane  suggested  that 

20  on  your  first  question  the  public  utilities  would  not 

21  be  up  in  the  air. 
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1  Would  you  feel  that  the  amended  motion  would 

2  meet  your  objection? 

3  JUDGE  ADKINS:   No,  I  don't  feel  it  would 

4  because  if  a  bill  of  this  kind  were  to  pass  the 

5  Legislature,  I  suspect  there  would  be  enough  impetus 

6  to  get  the  three-fifths  majority.   I  don't  feel  it  should 

7  be  left,  at  least  I  don't  think  it  should  be  left  to  the 

8  Legislature.   I  don't  feel  strongly  about  it  but  I  have 

9  serious  reservations  about  it. 

10  MR.  DELIA:   Not  only  that  but  there  are 

11  various  pieces  of  legislation  that  go  to  referendum 

12  that  are  not  emergency  matters  as  such  and  don't  require 

13  the  three-fifths  vote  on  it.   Yet  at  the  same  time  they 

14  are  carried  by  a  great  majority  of  the  Legislature, 

15  som.etimes  as  much  as  90  percent  of  the  Legislators 

16  and  yet  it  goes  to  referendum,  so  this  would  be  a  hard 

17  criteria  to  determine  whether  it  would  fit  within  the 

18  category. 

19  THE  CHAIRMAN:   This  would  still  go  to 

20  referendum.   You  wouldn't  take  that  away.   It  would 

21  merely  mean  it  passed  by  three-fifths.   The  effectiveness 
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1  of  the  bill  would  not  be  deferred. 

2  MR.  SMITH:   I  think  you  are  anticipating 

3  a  tremendous  amount  of  noncompetency  in  the  Legislature. 

4  I  think  if  the  Leguslature  considers  it  and  it  passes  by 

5  three-fifths,  the  presumption  is  it  should  be  put  into 

6  effect  but  if  you  have  to  have  this  referendum  position, 

7  the  probabilities  are  that  the  Legislature  would  be 

8  supported. 

9  THE  CHAIRMAN:   Mr.  Melvin? 

10  MR.  MELVIN:   I  don't  think,  even  if  you 

11  required  that  it  had  to  be  90  per  cent  of  the 

12  Legislature,  if  the  90  per  cent  vote  were  in  effect 

13  that  it  would  answer  Judge  Adkins' fears  on  the  thing. 

14  I  mean  the  examples  that  he  has  mentioned,  the  effects 

15  of  that  wouldn't  be  cured  by  this  even  if  it  V7as  a 

16  hundred  per  cent  vote. 

17  THE  CHAIRt4AN:  They  would  be  possible  now 

18  as  emergency  lav/,  wouldn't  they? 

19  MR.  MELVIN:  Yes. 

2a  MR.  CASE:   I  might  add.  Dale,  exactly  what 

21  you  are  saying  could  be  done  today.   If  for  example 
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1  under  our  present  Constitution  the  act  which  required 

2  all  public  utilities  to  put  their  lines  underground 

3  were  passed  as  an  emergency  measure,  it  would  go  into 

4:  effect  immediately,  and  just  exactly  what  you  are  saying 

5  can  happen  under  the  present  Constitution. 

6  JUDGE  ADKINS;   You  are  making  an  assumption 

7  that  I  don't  necessarily  accept  and  that  is  the  Legisla- 

8  ture  would  pass  such  a  law. 

9  MR.  CASE:   Under  the  amended  motion,  we  have 

10  before  us  that  puts  it  right  to  you  because  then  you 

11  would . 

12  JUDGE  ADKINS:   Three-fifths. 

13  MR.  CASE:   That  is  right. 

14  MR.  SCANLAN:   Under  Mr.  Case's  amendment, 

15  against  it,  though  I  am  for  it,  the  possibility  that 

16  three-fifths  of  the  Legislature,  on  some  occasion, would 

17  pass  a  truly  arbitrary,  capricious  law  that  would  be 

18  rejected  by  majority  of  the  people  of  Maryland  when 

19  they  got  a  crack  at  it  a  year  or  two  later,  against 

20  all  proven  experience  that  the  referendum  nine  times 

21  out  of  ten  has  been  used  by  a  minority  of  the  people  of 
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1  Maryland  to  forestall  and  prevent  the  endorsement  of  a 

2  law  that  the  representatives  of  the  people  thought 

3  was  good,  and  which  was  later  vindicated  on  the  referendum, 

4  MR.  CASE:   Question. 

5  MR.  MINDEL:   Would  it  be  asking  too  much 

6  to  summarize  the  number  of  times  the  referendum  was 

7  used  since  it  went  into  effect?   I  think  this  is  going 

8  to  provoke  debate  at  the  convention  and  I  would  like 

9  to  know  how  many  times  it  has  been  used  and  to  what 

10  results .   I  am  very  much  influenced  by  what  Dick  Case  says 

11  about  the  savings  and  loan  case.   I  think  v;e  would  all 

12  like  to  know  if  there  are  other  instances  where  situations 

13  like  that  have  arisen. 

14  MR.  MILLER:   That  question  was  answered 

15  some  time  ago. 

16  THE  CtlAIRRAN:      That   study   is    under  way 

17  !  now. 

18  MR.    CASE:      Question. 

19  THE  CHAIRMAN:      Are  you  ready   for   the  question? 

20  MR.    MILES:   As    I  understood   you  took  Vernon's 

21  amendment  on   three-f if ths ? 
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1  MR.  CASE:   Yes. 

2  THE  CHAIRMAN:   Are  you  ready  for  the 

3  question?  The  question  is  on  the  nK)tion  that  any  law 
4r  shall  not  be  subject  to  --  subject  to  referendum  shall 

5  not  be  delayed  in  taking  effect  if  it  is  passed  by  three- 

6  fifths  vote,  but  if  passed  by  less  than  a  three-fifths 

7  vote  might  be.   Are  you  ready  for  the  question? 

8  DR.  JENKINS:   Question. 

9  THE  CHAIRMAN:   Those  in  favor  signify  by 

10  saying  aye,  opposed,  no.  The  ayes  have  it.   I  think  it 

11  would  be  V7ell  to  take  a  record  vote;  a  show  of  hands 

12  on  aye.   17  to  5. 

13  .MR.  MILLER:   One  parliamentary  question,  Mr. 

14  Chairman,  in  connection  with  that  and  that  is  are  we 

15  going  to  provide  that  all  laws  passed  by  the  General 

16  Assembly  will  require  a  record  vote?  So  many  laws 

17  are  passed  and  never  questioned.  How  are  you  going 

18  to  know  whether  it  is  three-fifths  vote? 

19  THE  CHAIRMAN:   I  would  assume  the  Committee 

20  in  meeting  this  test  «uld  so  draft  it  that  it  would  be 

21  passed  in  such  a  way  that  there  could  be  no  mistaking 
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1  what  was  intended. 

2  MR.  MILES:   Like  Senator  Hoff  says,  we 

3  always  have  a  roll  call  vote  anyway  on  final  passage. 

4  THE  CKAIRI^IAN:   On  cons tutitional  legislation. 

5  MR.  HOFF:   Do  you  favor  embodying  that  in 

6  this  Constitution? 

7  MR.  GENTRY:   This  is  what  we  have,  emergency 

8  law  passed,  three-fifths,  and  that  never  presented  a 

9  problem  as  to  how  it  was  handled. 

10  THE  CHAIRMAN:   That  is  right,  but  in  view  of 

11  the  fact  that  this  is  a  determination  simply  by  three- 

12  fifths  vote,  you  may  decide  not  to  use  the  term  emergency, 

13  That  is  why  I  have  been  avoiding  the  use  of  it  in 

14  connection  V7ith  this  motion. 

15  MR.  MARTINEAU:   Mr.  Chairman,  v;e  are  going 

16  to  have  a  chance  to  vote  on  the  suggestion  that  no  law 

17  be  suspended? 

18  MR.  CASE:   No.   I  amended  my  motion  to  take 

19  that  out. 

20  THE  CHAIR>L^N:   The  motion  was  amended. 

21  MR,  MARTINEAU:   I  would  like  to  move  and  "go 
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1  beyond  that  and  resubmit  the  original  motion,  that  no 

2  law  be  suspended.   It  seems  to  me  to  be  really  missing 

3  a  point  to  make  the  question  of  suspension  or  non- 

4  suspension  depend  upon  an  afterthoijght ,  which  is  how 

5  many  open  -- 

6  THE  CHAIRMAN:   Not  an  afterthought.   The 

7  idea  is  it  would  be  passed  initially  as  one  that  could  or 

8  could  not  be  suspended,  so  that  you  vTould  know  in  advance, 

9  not  merely  looking  at  it  after. 

10  MR.  MARTINEAU:   That  isn't  how  the  motion 

11  was  presented.  All  you  are  doing,  this  is  an  emergency 

12  law  by  any  other  name. 

13  MR.  MILLER:   Mr.  Chairman,  if  you  do  that,  you 

14  impose  upon  the  Legislature  the  duty  of  having 

15  roll  calls  on  maybe  purely  routine  matters. 
15  THE  CHAIRI'IAN:   They  do  it  anyhow. 

17  MR.  MILLER:   They  may  do  it  but  a  lot  of 

18  Legislatures  don't.  Are  we  going  to  provide  that  in 

19  the  Constitution?  That  is  all  I  am  considering. 

20  THE  CHAIRMAN:   I  would  assume,  to  answer 

21  the  question  for  the  Committee,  I  would  assume  that 
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1  whether  the  Committee  calls  this  an  emergency  bill  or 

2  coins  some  other  phrase,  they  would  provide  in  the 

3  Constitution  in  such  a  way  that  there  would  be  no  question 

4  about  it,  that  a  bill  passed  so  that  it  could  not  be 

5  delayed  by  referendum,  would  indicate  on  the  face  that 

6  it  was  that  kind  of  a  bill,  just  as  at  present  you  have 

7  the  provision,  this  law  being  an  emergency  is  hereby 

8  declared  to  be  such  and  so  forth,  and  passed  by  three- 

9  fifths  of  the  Houses.   Mr.  Gentry. 

10  MR.  GENTRY:   Unless  I  have  missed  a  point 

11  entirely,  I  thought  that  all  that  was  being  suggested 

12  was  to  change  the  words,  designated  as  an  emergency 

13  law,  and  write  in,  enacted  by  a  three-fifths  vote. 

14  DR.  BARD:-  That  is  correct. 

15  MR.  SAYRE:   That  is  it. 

16  PROFESSOR  ASPER:   The  term  emergency  law, 

17  does  that  have  any  o ther  significance  except  for 

18  referendum  purposes? 

19  MR.  CASE:   Yes,  effective  date. 

20  PROFESSOR  ASPER:   Let  me  in  this  connection 

21  point  out  a  change  that  I  have  incorporated  here  and 
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1  noted,  that  in  the  present  Article  16,  this  article 

2  not  only  designates  effective  date  of  legislation  but 

3  also  defines  emergency  law.   That  is  not  true  in  the 

4  present  draft.   I  suggest  this  is  not  the  place  for  it, 

5  that  some  other  place  should  define,  first  of  all  should 

6  set  the  effective  date  of  lav7s  and  define  emergency. 

7  THE  CHAIRMAN:   This  should  be  picked  up  in 

8  the  legislative  article  presumably. 

9  MR.  CASE:   It  is  implicit  in  what  you  have 

10  done  that  that  would  be  done,  I  assume. 

11  THE  CHAIRH^.N:   That  is  right. 

12  Mr.  Martineau,  are  you  making  the  other 

13  motion? 

14  MR.  MARTINEAU:   Yes.   I  V70uld  like  to  make 

15  the  motion  that  no  law  be  suspended  by  the  filing  of  a 

16  referendum  petition. 

17  THE  CHAIRMAN:   Is  there  a  second? 

18  MR.SAYRE:   Second. 

19  MRS.    BOTHE.:      Call   the   question. 

20  THE  CHAIRMN:      All   those   in   favor  of   the 

21  motion,    please  raise   their   hand.      This    is   a  motion   to  vote 
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1  aye  means  that  no  law  would  be  suspended  by  referendum 

2  petition.   Those  opposed.   The  motion  is  lost,  9  to  14. 

3  Can  we  go  on  to  Section  3?  Is  there  any 

4  further  comment  on  Section  2? 

5  DR.  BURDETTE:   May  I  make  a  comment,  it 

6  seems  to  me  just  a  pure  detail  in  Section  2. 

7  On  Page  5,  in  the  text,  the  first  line,  the 

8  situation  here  --  line  4  --  by  majority  of  those  voting 

9  on  the  question  of  the  next  election  of  state  officers, 

10  I  don't  knov7  what  words  should  be  used  but  I  should  think 

11  it  should  be  at  the  next  general  election,  because 

12  for  goodness  sakes ,  I  hope  none  of  us  want  to  put  off 

13  for  three  years  the  voting  on  one  of  these  referendum 

14  questions,  and  we  may  not  have  any  state  officers  except 

15  every  four  years.   I  may  be  wrong  on  this. 

16  DR.  BARD:   That  is  right. 

17  DR.  BURDETTE:   It  is  usual  to  say  something 

18  like  general  elections. 

19  THE  CHAIRMAN:   Mr.  Gentry,  do  youvsnt  to 

20  comment? 

21  MR.  GENTRY:   Let  me  see  what  my  reporter 
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1  says  about  this. 

2  PROFESSOR  ASPER:   My  hesitation  is  presently 
5  it  says  next  election  for  representatives  to  Congress, 
4r  which  I  thought  was  unnecessary. 

5  THE  CHAIRMAN:   That  is  every  two  years. 

6  DR.  BURDETTE:   They  changed  that  to  four 

7  years. 

8  PROFESSOR  ASPER:   Does  that  change  the  meaning? 

9  MR.  CASE:   Yes. 

10  MR.  CLAGETT:   Next  congressional  election. 

11  THE  CHAIRMAN:   The  Committee  accepts? 

12  Any  objection? 

13  MR.  CLAGETT:   I  am  not  too  sure.   Suppose 

14  we  have  four-year  terms. 

15  MRS.  BOTHE:   This  is  the  next  general 

16  election. 

17  THE  CHAIRMAN:  What  the  Committee  accepts 

18  is  it  be  submitted  at  the  next  general  election. 

19  DR.  BURDETTE:   We  missed  it  once  because 

20  the  senatorial  elections  would  come  up  twice  in  six 

21  years,  but  then  the  sixth  year  it  v7ouldn't,  but  we  ought 
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to  be  able,  frankly,  in  some  states  I  have  knQ\'7n,  they 
have  done  all  kinds  of  ledger  deraain,  call  some  kind 
of  a  general  election  just  to  get  these  things  settled. 

THE  CHAIRMAN:   Let  me  cut  this  short. 
I  don't  think  anybody  is  disputing  this.   The  Committee  has 
accepted  the  proposition  it  b:^  at  the  next  general 
election,  intervals  not  greater  than  two  years.   Does 
anybody  object?   If  not,  Section  3. 

MR.  GENTRY;   Section  3  reads,  a  petition  shall 
be  sufficient  to  refer  a  public  general  law,  and  that 
will  have  to  be  referred  to  still,  or  any  part  thereof 
to  a  vote  of  the  people  if  signed  by  a  number  of 
eligible  voters  equal  to  three  per  cent  of  the  total 
number  of  votes  cast  for  Governor  in  the  last  Gubernatorial 
election. 

To  bring  you  up  to  date  on  arithmetic, 
of  750,000  voters  that  would  be  something  like  22,500 
names  on  the  petition.   I  used  750,000.   I  understand 
that  is  about  what  V7e  are  running. 

I  think  this  all  com.es  down  to  the  question 
of  percentage.   We  had  heard  some  sentiment  for  one  per 
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1  cent,  some  for  five  per  cent.   Frankly,  three  is 

2  arbitrary,  somewhat  arbitrary  compromise.   It  was 

3  reached  by  the  Committee. 

4  THE  CHAIRMAN:   Cover  the  whole  section,  not 

5  just  the  subdivision. 

6  MR.  GENTRY:   If  we  get  into  the  mandatory 

7  home  rule  and  public  local  law  as  written  out,  then  all 

8  of  Subsection  (b)  would  be  eliminated.  That  is  the 

9  reason  it  is  placed  in  brackets.  As  it  reads  now,  it 

10  would  be  any  public  local  law  for  Baltimore  City  or 

11  county  shall  be  referred  to  the  Secretary  of  State,  by 

12  the  Secretary  of  State  to  the  people  of  the  city,  or  of 

13  the  county  upon  petition  of  a  number  of  eligible 

14  voters  residing  in  the  city  or  county,  equal  to  10  per 

15  per  cent  of  the  total  number  of  votes  cast  therein  in 

16  that  county  or  city  for  Governor  at  the  last  Gubernatorial 

17  election. 

18  Subsection  (c):  If  more  than  a  half  but 

19  less  than  the  full  number  of  signatures  required  for 

20  any  referendum  petition  be  filed  with  the  Secretary  of 

21  State  before  the  date  on  which  the  law  against  which  such 
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petition  is  directed  to  take  effect,  the  effective  date 
for  such  law  and  the  time  for  filing  the  remainder  of  the 
required  signatures  shall  be  extended  30  days. 

This  is  a  self-explanatory  provision.  If 
they  reached  half  their  goal  they  get  30  days  to  come 
up  with  the  balance.   It  follov/s  what  we  presently  have. 

THE  CHAIRmN:   May  I  ask  you  a  question 
before  we  go  on  to  the  discussion?  Did  the  Committee 
give  any  consideration  to  whether,  if  the  public  local 
law  is  not  done  away  with,  that  nevertheless  the  same 
number,  that  is,  three  per  cent,  would  be  used  for  public 
local  law  as  for  public  general  law,  or  is  it  the 
Committee's  feeling  that  if  the  public  local  lav7  is 
retained,  it  would  be  10  per  cent? 

MR.  GENTRY:   We  did  give  consideration  and 
thought  it  should  be  10  per  cent. 

PROFESSOR  ASPER:  These  are  the  percentages 
in  the  present  Constitution.   That  in  effect  was  the 
decision,  to  leave  it  the  way  it  is  now  as  far  as  per- 


centage 


THE  CHAIRMi\N:      Mr.   Martineau? 
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1  MR.  MARTINEAU:   My  comment  would  go  to  Sub^ec 

2  tion  (a) .   It  seems  to  me  that  if  you  are  going  to 

3  provide  for  the  referendum,  the  worst  thing  we  can  do  is 

4  to  write  into  the  Constitution  a  percentage  or  absolute 

5  number  of  the  petitions  or  signatures  necessary  to  put 

6  to  referendum.  This  seems  to  me  a  problem  that  is  going 

7  to  change  from  time  to  time  and  we  should  here  avoid  the 

8  specificity  that  we  are  trying  to  avoid  in  drafting  this 

9  entire  Constitution.   I  think  this  is  something  that 

10  should  be  left  up  to  the  Legislature. 

11  MR.  BROOKS:   But  this  is  an  anti-legislature 

12  provision. 

13  ■  MR.  MARTINEAU:   I  don'  t  think  that  makes  any 

14  difference.   This  is  something  that  should  be  able 

15  to  be  changed  from  time  to  time,  depending  upon  the 

16  circumstances,  as  experience  proves  whether  the  numbers 

17  should  go  up  or  down.  We  have  had  experience  in  the 

18  very  recent  years  of  a  desire  to  raise  the  number  of 

19  signatures  necessary  to  put  a  bill  to  referendum.   I 

20  personally  think  three  per  cent  is  entirely  too  low  and 

21  I  would  want  to  raise  it  but  I  don't  want  to  get  to  the 
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point  of  trying  to  write  into  the  Constitution  what  the 
number  ought  to  be.   I  think  that  should  be  left  up  to 
the  Legislature. 

THE  CHAIRI'lAN:   Mr.  Bond? 

MR.  BOND:   I  disagree  with  Mr.  Martineau  to 
the  extent  that  I  don'  t  see  how  when  you  can  let  the 
Legislature  be  the  judge  of  what  percentage  of  the 
voters  shall  judge  the  Legislature's  act.   This  doesn't 
make  sense  to  me.  I  would  agree  with  him  that  three 
per  cent  is  much  too  lov7,  and  to  get  the  matter  on  the 
floor,  I  v;ould  propose,  six  per  cent  and  see  what  happens 

MR.  HOFF:   Second  the  motion. 

DR.  BURDETTE:   I  want  to  introduce  a  Nebraska 
idea.   The  point  v/as  made  that  this  may  be  a  minority 
in  the  samll  part  of  the  State.   In  the  Nebraska 
constitution  we  used  to  have  a  clause  it  would  be 
comparable  here  to  three  or  six  per  cent,  including 
three  per  cent  or  it  could  be  a  different  one  in  at 
least  two-fifths  of  the  county.   That  meant  that  it  had 
to  be  a  general  state  sentiment. 

THE  CHAIRMAN:   Mr.  Miller? 
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MR.  MILLER:   Do  I  understand  --  a  parlia- 
mentary inquiry  --  do  I  understand  as  recommended  that 
one  and  a  half  per  cent  of  the  voters  could  block  any 
law  for  30  days . 

THE  CHAIRMAN:   No,  not  if  it  was  passed 
by  three-fifths  vote, 

MR.  MILLER:   But  they  could  block  any  other 
law,  one  and  a  half  per  cent. 

THE  CHAIRMAN:   Yes. 

MR.  CASE:   Under  his  motion  three  per  cent. 

MR.  MILLER:   I  said  under  three. 

THE  CHAIRMAN:   Yes. 

MR.  DELIA:   Mr.  Chairman,  I  would  speak 
against  raising  the  percentage  factor  in  the  referendum 
for  the  simple  reason  I  spoke  before,  that  you  only  have 
about  30  days  after  the  Legislature  adjourns  in  order 
to  get  your  petitions  in.   You  have  to  have  a  pretty 
highly  organized  group  of  people  who  are  concerned  about 
an  issue  in  order  to  get  those  23,000  names  involved  in 
this  particular  instance,  because  this  is  how  many  votes 
you  used  in  the  last  Gubernatorial  campaign.   It  is  very 
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likely  in  the  next  election  this  year  a  good  many  more 
people  will  vote,  because  of  the  registration,  et 
cetera.   It  means  this  figure  will  be  raised  as  it  is  on 
the  basis  of  three  per  cent.  As  voters  increase  in  the 
state,  it  means  that  many  more  will  be  involved  in  signing 
petitions  if  they  are  interested  in  referendum.   If  you 
raise  it  to  six  per  cent  as  has  been  projected,  on  the 
present  m.otion  you  would  need  46,000  signers,  and  they 
all  have  to  be  checked  to  make  sure  they  are  valid  signers, 
Otherwise,  the  whole  petition  is  throim  out.   I  think 
this  would  be  in  the  position  where  we  talked  about  before 
that  the  referendum  becomes  useless.   I  think  under 
those  circumstances,  that  three  per  cent  is  enough.   I 
might  point  out,  I  think  it  was  in  1955  or  '58,  along  in 
there, that  the  Legislature  changed  the  factor  in  the 
referendum  from  the  blanket  number  of  10,000  signatures 
to  the  three  per  cent  factor.  At  that  particular  time 
they  considered  raising  it  to  10  per  cent  and  then  5 
per  cent  and  finally  agreed  on  the  3  per  cent  figure  as 
a  basis  of  a  fair  number  of  signatures  necessary  according 
to  the  voting  population,  which  would  give  them  an 
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opportunity  after  that  30-day  period  to  get  at  least  half 
of  the  voters  signed  on  the  petition  with  the  possibi- 
lity of picking  up  the  other  half  in  the  next  30  days. 
I  feel,  Mr.  Chairman,  that  three  per  cent  would  be 
sufficiently  high  enough. 

THE  CHAIRMAN:   Any  further  discussion? 
Dr.  Bard? 

DR.  BARD:   I  have  just  done  some  arithmetic, 
and  if  you  used  three  per  cent,  you  would  get  somev7here 
around,  well,  three  per  cent  of  700,000  would  be  21,000 
signatures,  but  as  far  as  the  local  unit  is  concerned, 
if  you  used  ten  per  cent,  you  would  require  about 
25,000,  or  more  for  Baltimore  City  and  yet  only  21,000 
for  the  entire  state.   That  is  the  sort  of  anomaly.  . 
I  vo  uld  tend  to  think  that  four  per  cent  would  be  a 
little  bit  better  than  three.   I  don't  want  to  quibble 
but  I  do  think  you  ought  to  at  least  have  your 
state  requirement  equal  to  the  requirement  of  the 
largest  subpolitical  unit  in  the  state. 

MR.  DELLA:   Maybe  ten  per  cent  is  too  high 
for  a  local  subdivision. 
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THE  CHAIRMAN:   Mr.  Scanlan? 
2  MR.  SCANLAN:   I  notice  the  Committee  has 

5  eliminated  the  present  requirement  in  the  Constitution, 

4  not  more  than  one  half  come  from  the  City  of  Baltimore, 

5  or  one  county,  and  that  they  say  that  the  fact  that  any 

6  petition  v/ill  have  to  attract  in  excess  of  20,000 

7  signatures  at  the  present  time  should  insure  the 

8  petition  is  designed  to  advance  narrow  local  interests 

9  will  be  almost  impossible.   I  respectfully  suggest  that 

10  the  last  manifestation  of  the  referendum, 

11  the  blocking  of  the  congressional  redistricting  act 

12  by  the  Baltimore  Congressmen,  disproves  completely  the 

13  comment  of  the  committee  on  that  point.   I  think  if  we 

14  are  going  to  have  a  provision  we  should  have  some 

15  discussion  geographically,  as  Professor  Burdette  suggests 

16  holds  in  Nebraska  and  I  think  also  in  Illinois. 

17  THE  CHAIRM.'^.N:   Any  further  discussion  on  the 

18  question  of  raising  the  three  per  cent  to  six  per  cent? 

19  MRS.  BOTHE:   Are  we  voting  on  that  separately, 

20  Mr.  Chairman? 

21  THE  CHAIRMAN:   Yes. 
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MR.  GENTRY:   That  was  submitted  both  by 
Baltimore  County  and  Baltimore  City. 
MR.  SCANLAN:   Yes. 


PROFESSOR  ASPER:  Which  satisfies  the  half 


and  half. 


THE  CHAIRMAN:   Any  further  discussion  on 
the  question?  Are  you  ready  for  the  question? 

MR.  GENTRY:   Question. 

THE  CHAIRMAN:   The  question  arises  on  the 
motion  to  increase  the  vote,  the  percentage  required 
from  three  per  cent  to  six  per  cent.  All  in  favor 
of  the  motion,  that  is,  six  per  cent,  signify  by  raising 
hands.   Opposed.   It  lost  by  a  vote  of  12  to  13. 

JUDGE  ADKINS:   Recount. 

MR.  BROOKS:   There  are  25  here  so  that  works 
out . 

MR.  SAYRE:   Mr.  Chairman,  there  is  a 
possible  alternate  consideration  here,  of  ten  per  cent. 

THE  CHAIRMAN:   V/ait  just  a  moment,  if  you  are 
going  to  make  an  offer.   Mr.  Martineau,  you  m.ade  a 
suggestion  before  that  you  never  put  in  the  form  of  a 
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motion.   Do  you  want  to  move  it? 

MR.  MARTINEAU:   Yes,  I  V70uld  like  to  move 
that  the  number  of  petitions  be  as  provided  by  law  but 
not  to  exceed  ten  per  cent. 

THE  CHAIRMAN:   Is  there  a  second? 

MR.  SAYRE:   Seconded. 

THE  CHAIRMAN:  All  right.   Is  there  any 
discussion? 

MR.  BOND:   This  has  no  minimum.   I  renew  ray 
argument  that  the  Legislature  should  not  be  arbitrary 
of  what  percentage  of  votes  could  judge  when  it  goes 
to  referendum. 

•DR.  BURDETTE:   It  should  be  in  the 


Constitution. 


THE  CHiMRMAN:   Are  you  in  favor  of  the 


motion? 


MR.  M^\RTINEAU:   Question. 

THE  CHAIRMAN:   All  those  in  favor  of  leaving 
to  the  Legislature  to  determine  by  law  the  number  of 
signatures  required  but  not  less  than  ten  per  cent  raise 
their  hands. 
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1  MR.  SAYRE:   Not  more  than. 

2  THE  CHAIRMAN:   I  am  sorry,  not  more  than 

3  10  per  cent,  raise  their  hands.   Opposed.   The  motion 

4  is  lost,  4  to  18. 

5  Mr.  Sayre? 

6  MR.  SAYRE:  Another  alternative  I  would 

7  like  to  suggest,  in  the  form  of  a  motion,  that  it  be  10 

8  per  cent  of  the  number  of  voters  of  the  successful 

9  Gubernatorial  candidate  in  the  last  general  election, 

10  a  third  of  which  shall  not  be  more  in  any  one  political 

11  subdivision. 

12  THE  CHAIRMAN:   Is  there  a  second? 

13  MR.  CASE:   If  we  get  six  per  cent,  how  do 

14  we  pass  ten? 

15  THE  CHAIRMAN:   He  is  on  a  different  base. 

16  MR.  SAYRE:   Ten  per  cent  of  the  number  of 

17  votes  passed  for  the  successful  Gubernatorial  candidate 

18  in  the  last  general  election. 

19  THE  CHAIRMAN:   Is  there  a  second?   It  fails 

20  for  lack  of  a  second. 

21  Mr.  Bond? 
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MR.  BOND:   I  will  try  five  per  cent. 

MR.  CASE:   I  wanted  to  but  I  didn't  have  the 

THE  CHAIRMAN:   Is  there  a  second? 

MRo  SMITH:   I  second. 

THE  CHAIRMAN:  Any  discussion? 

MR.  CLAGETT:   Tell  me  what  we  are  voting  on. 
I  am  a  little  lost. 

THE  CHAIRMAN:   The  question  is  whether  or 
not  --  the  question  arises  on  the  motion  to  increase  the 
requisite  number  from  three  per  cent  to  five  per  cent  for 
referendum. 

DR.  BARD:   Question. 

MR.  SAYRE:   V/ould  he  be  willing  to  consider 
an  amendment  ? 

THE  CHAIRMAN:   You  will  have  to  ask  him. 

MR.  SCANLAN:   Five  and  a  half. 

MR.  BOND:   I  will  always  listen  to  you,  with 
great  trepidation. 

MR.  SAYRE:   A  third  of  which  shall  not  come 
from  more  than  one  subdivision. 
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1  MR.  BOND:   I  think  would  be  a  separate  matter 

2  THE  CHAIRMAN:   You  don't  accept  it;  five  per 

3  cent.  Are  you  ready  for  the  question? 

4  MR.  SAYRE:  I  have  to  vote  against  you  if  you 

5  don't  accept  it. 

6  MR.  DELLA:   Is  this  five  per  cent  of  the 

7  total  vote  or  five  per  cent  of  the  successful  candidate? 

8  THE  CHAIRMAN:   Total.   Are  you  ready  for 

9  the  question? 

10  MR.  CASE:   Question. 

11  THE  CHAIRMAN:   Those  in  favor  of  the 

12  motion,  in  favor  of  five  per  cent  rather  than  three 

13  per  cent,  a  show  of  hands.   Opposed.   The  motion  is 

14  carried,  14  to  10. 

15  I  want  to  get  through  this  as  quickly  as  I 

16  can.   Does  anybody  want  to  make  a  motion  as  to  the 

17  division  of  the  signatures? 

18  MR.  CASE:   I  move, Mr,  Chairman,  that  this 

19  matter  be  re-referred  to  the  Committee,  with  instructions 

20  to  come  up  with  a  plan  insuring  that  the  number  of 

21  signatures  on  the  petition  be  truly  representative  state- 
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1  wide,  without  trying  to  sit  here  tonight  and  attempting 

2  to  say  whether  it  should  be  one  thing  or  another  thing, 

3  but  let  them  sit  down  in  the  calm,  cool  sanctuary, 

4  wherever  they  sanctuate,  and  come  up  with  an  answer  to 

5  it. 

6  DR.  BARD:   I  second  that. 

7  MR,  CASE:   My  motion  really  goes  to  the 

8  principal  rather  than  to  the  definitive  amount  or 

9  percentage  of  vote. 

10  THE  CHAIRMAN:   Then  your  motion  would  be 

11  that  the  principle  be  that  the  signatures  be  scattered 

12  throughout  the  state  in  accordance  with  some  formula  to 

13  be  devised  by  the  Committee. 

14  MR.  CASE:   That  is  right. 

15  DR.  BARD:   Second. 

IQ  MR.  GENTRY:   I  just  want  to  point  out  that 

17  that  principle  was  not  eliminated  here  by  oversight  or 

18  anything  else.   It  was  given  consideration  and  the  reason 

19  for  eliminating  it  was  it  was  felt  by  the  Com.mittee  that 

20  if  a  matter,  or  if  the  required  percentage  could  be 

21  drawn  even  from  Baltimore  City  or  from  Baltimore  County 
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1  or  whatever  it  was  from,  that  indicated  it  was  of 

2  sufficient  importance  that  it  should  be  referendum 

3  material,  and  for  that  reason  it  V7as  felt  that  it  was  not 

4  required  to  go  along  with  this  no  more  than  a  certain 

5  percentage  be  from  any  locality. 

6  THE  CHAIRMAN:   Any  further  discussion? 

7  DR.  BURDETTE:   I  had  a  question.   I  am 

8  trying  to  discover  whether  Mr.  Case  by  saying  representa- 

9  tive  statevv'ide  meant  that  he  wanted  to  have  some  kind  of 

10  uniform  proportion  in  all  counties.   In  that  case  I 

11  wanted  to  vote  against  it,  or  if  he  was  saying  there 

12  was  going  to  be  some  representation  outside. 

13  THE  CHAIRMAN:   I  don't  believe  Mr.  Case. 

14  meant  to  so  restrict  the  Committee,  did  you? 

15  MR,  CASE:   No.   I  would  like  to  see  the 

16  Committee  think  this  thing  through  again  and  come  back 

17  with  a  recommendation. 

18  DR.  BURDETTE:   I  will  vote  on  that. 

19  THE  CHAIRMAN:  Any  further  discussion? 

20  Are  you  ready  for  the  question? 

21  DR.  BARD:   Question. 
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1  THE  CHAIRMAN:   The  question  arises  on  Mr. 

2  Case's  motion.   Those  in  favor  signify  by  saying  aye, 

3  contrary,  no.  A  show  of  hands.  Aye  --  no,  14  to  3, 

4  the  motion  is  carried. 

5  MR.  MILES:   Mr.  Chairman,  before  I  leave, 
5  because  I  took  you  at  your  word,  you  said  9:30  -- 

7  THE  CHAIRMAN:   It  is  almost  that  now  -- 

8  MR.  MILES:   May  I  be  assured,  because  I 

9  really  do  have  to  leave  or  else  get  divorced,  may  I 

10  be  assured  that  the  Commission  will  not  tonight  consider 

11  the  legislative  report? 

12  THE  CHAIRMAN:   Yes.  We  are  g)ing  to  adjourn 

13  just  as  quickly  as  I  can  finish  consideration  of  this 

14  report. 

15  MR.  MILES:   Tonight? 

15  THE  CHAIRMAN:   Tonight.   Is  there  anything  . 

17  further  on  this,  Mr.  Gentry? 

18  MR.  MILES:  You  are  not  going  into  the 

19  legislative? 

20  THE  CHAIRMAN:   No,  indeed;  just  as  soon  as 

21  v;e  can  finish  this  report,  we  are  going  to  adjourn.'  Mr. 
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1  Gentry,  do  you  have  anything  further? 

2  MR.  GENTRY:   Section  4  relates  to  the 

3  restriction  for  those  enactments  v/hich  are  not  subject 

4  to  referendum  and  it  says,  as   you  can  read  there,  no 

5  law  making  any  appropriation  for  maintaining  state 

6  government  or  for  aiding  or  maintaining  any  public 

7  institution  shall  be  subject  to  rejection  or  repeal  by 

8  referendum. 

9  This  is  the  budgetary  matter,  the  appropria^ 

10  tion  matter  and  it  vzas  felt  that  this  was  not  --  excuse 

11  me.   Currently  in  Article  16  is  a  provision  that  says, 

12  so  long  as  it  is  only  an  increase  -- 

13  PROFESSOR  ASPER:   The  amount  of  increase 

14  can  be  submitted  now  in  the  appropriations. 

15  MR.  GENTRY:   We  deleted  that. 

16  THE  CHAIRMAN:   Mr.  Case. 

17  MR,  CASE:   Mr.  Chairman,  with  respect  to 

18  this  particular  section,  let  me  say  that  I  think,  while 

19  I  it  does  use  the  language  in  the  present  constitution, 

20  that  language  is  obscure  and  has  caused  a  great  deal  of 

21  trouble  from  time  to  time  in  the  m.anipulation  of  state 
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1  government.  I  cite  as  an  example,  and  I  would  think  that 

2  our  honorary  chairman  would  have  some  remembrance  of 

3  this,  a  certain  law  which  was  passed  in  1947,  levying  a 

4  two  per  cent  sales  tax  on  various  and  sundry  items,  which 

5  immediately  was  petitioned  to  referendum.   I  had  the 

6  obligation  in  that  particular  situation  of  convincing 

7  the  court  that  a  tax  bill  v;as  a  bill  making  an  appropri- 

8  ation,  which  took  a  little  doing,  but  the  court  did 

9  decide  that  because  of  some  dictum  in  another  early  case 

10  that  tax  legislation,  that  is  to  say,  legislation  impos- 

11  ing  a  tax,  would  not  be  subject  to  the  referendum, 

12  and  it  is  my  suggestion  that  this  particular  provision 

13  be  rewritten  to  make  it  abundantly  clear  that  not  only 

14  are  acts  making  appropriations  exempt  but  also  acts, 

15  revenue  raising  measures. 

16  THE  CHAIRMAN:   The  committee  accepts  it? 

17  MR.  GENTRY:   I  would  accept  it  and  also 

18  ask  Mr.  Case,  on  the  finance  side  of  his  Committee's 

19  work,  would  that  do  the  job? 

20  MR.  CASE:   That  doesn't  deal  with  what  we; 

21  are  doing,  but  it  goes  to  the  point. 
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1  THE  CHAIRMAN:   I  think  his  question  is  merely 

2  would  the  addition  of  the  phrase,  revenue  raising,  or 

3  tax  measures,  accomplish  the  purpose? 

4  MR.  CASE:   That  I  just  said? 

5  THE  CHAIRMAN:   Yes. 

6  MR.  CASE:   Oh,  yes. 

7  MR.  GENTRY:   Yes,  we  would  suggest  that. 

8  THE  CHAIRI«1AN:   The  Committee  accepts.   Does 

9  anybody  object? 

10  GOVERJx^OR  LANE:   I  would  like  to  have  the 

11  privilege  of  seconding  that  motion. 

12  MR.  GENTRY:   Section  5  is  a  general  one, 

13  leading  to  the  Legislature,  the  details  and  the 

14  housekeeping  of  this  which  reads  as  follows:   The 

15  General  Assembly  shall  prescribe  the  form  and  the 

16  procedure  for  authentication  of  the  petition  for  referen- 

17  dum,  and  shall  provide  publication  of  the  texts  of  laws 

18  petitioned  to  referendum,  for  the  form  of  ballot  to  be 

19  used  and  for  the  administration  and  regulation  of  voting 

20  on  such  questions,  leaving  all  detail  of  the  enactment 

21  to  statute. 
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1  THE  CHAIRMAN:   Any  comment,  any  questions? 

2  PROFESSOR  ASPER:   May  I  ask  one  question, 

3  Mr.  Eney? 

*  THE  CHAIRMAN:      Yes. 

5  (Discussion  off   the  record.) 

6  (The     Commission  adjourned   at   10:50   p.m.    to 

7  reconvene   at   9  a.m.    July   18,    1966.) 
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CONSTITUTIONAL  CONVENTION  COMMISSION 

Meeting   of  the   Constitutional  Convention 
Commission  held    on  Monday,   July   18,    1966,    at   9   o'clock 
a.m.,    at    the  Tidewater   Inn,   Easton,   Maryland. 


PRESENT: 


H.  Vernon  Eney,  Esquire, 
Chairman  of  the  Cornnission 

Hon.  E.  Dale  Adkins ,  Jr.,  Member 

Dr  .  Harry  Bard ,  Member 

Calhoun  Bond,  Esquire,  Member 

Mrs.  Elsbeth  Levy  Bothe,  Member 

Dr.  Franklin  L.  Burdette ,  Member 

Richard  W.  Case,  Esquire,  Member 

Hal  C.  B.  Clagett,  Esquire,  Member 

Mr.  Charles  Delia,  Member 

Mrs.  Maurice  P.  (Leah  S.)  Freedlander,  Member 

James  0' Conor  Gentry,  Esquire,  Member 

Stanford  Hoff,  Esquire,  Member 

Walter  R.  Haile ,  Esquire,  Member 


Reported  by; 
C.  J.  Hunt 
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PRESENT:   (Continued) 

John  R.  Hargrove,  Esquire,  Member 
Dr.  Martin  D.  Jenkins,  Member 
Hon.  William  Preston  Lane,  Jr.,  Member 
Robert  J.  Martineau,  Esquire,  Member 
Ridge ly  P.  Melvin,  Jr.,  Esquire,  Member 
Clarence  W.  Miles,  Esquire,  Member 
Edward  T.  Miller,  Esquire,  Member 
Charles  Mindel,  Esquire,  Member 
Mr.  E.  Phillip  Sayre  ,  Member 
Alfred  L.  Scanlan,  Esquire,  Member 
Mr.  L.  Mercer  Smith,  Member 
Dr.  Fur man  L.  Temp let on,  Member 


ALSO  PRESENT: 


John  C.  Brooks,  Esquire, 
Executive  Director 

Dr.  Clinton  Ivan  Winslow,  Consultant 
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1  THE  CHAIRr-IAN:   Can  we  come  to  order,  please? 

2  Mr.  Brooks  has  a  few  announcements  to  make. 

3  (Discussion  off  the  record.) 

4  THE  CHAIRMAN:  We  will  move  ahead  this  morning 

5  with  a  consideration  of  the  Fourth  Report  of  the  Committee 

6  on  Legislative  Department,  Dr.  Bard. 

7  DR.  BARD:   Gentlemen,  the  Fourth  Report  repre- 

8  sents  the  desire  to  put  into  official  language  the  views 

9  of  the  Commission  at  the  last  meeting,  as  it  integrates 

10  with  the  report  of  the  Committee  itself. 

11  I  would  like  to  call  your  attention  first  to 

12  the  introductory  statement.   It  reads  for  itself.   I  shall 

13  not  read  it,  except  for  one  point:  The  Committee  is 

14  submitting  alternative  drafts,  one  for  bicameral  legisla- 

15  ture  and  one  for  unicameral  legislature.  At  this  stage 

16  we  feel  we  cannot  take  a  definitive  position  on  the  ques- 

17  tion  of  bicameralism  versus  unicameralism,  so  we  submit 

18  our  recommendations  both  ways,  and  while  we  will  discuss 

19  the  recommendations  today  as  they  would  be  applied  were 

20  we  to,  let  us  say,  draft  a  statement  in  terms  of  a  bi- 

21  cameral  General  Assembly,  nevertheless  the  latter  part  of 
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1  this  report  indicates  that  it  is  possible  to  draft  the 

2  same  statements  in  terms  of  unicameral  General  Assembly. 

3  The  portion  starting  with  Page  11,  so  that  you  will  be 
^  aware  of  the  fact  that  we  will  be  dealing  with  the  data 

5  up  to  Page  11,  but  from  there  on  out  it  will  be  somewhat 

6  repetition. 

7  V7e  recognize  that  we  will  have  to  break  our  tie 

8  vote  ultimately  on  the  Committee,  and  what  apparently 

9  seems  to  be  a  very  close  one  on  this  Commission,  but  our 

10  feeling  is  that  this  need  not  necessarily  be  done  at 

11  Easton. 

12  Unless  there  is  any  comment  on  that,  Mr.  Chair- 

13  man,  I  would  like  to  move  to  our  recommendations. 

14  Our  first  recommendation,  Section  1,  legislative 

15  power  of  the  State  shall  be  vested  in  the  General  Assem- 

16  bly,  which  shall  consist  of  two  houses  — 

17  MR.  MILES:   Mr.  Chairman,  did  I  understand  we 

18  v.'ould  not  discuss  today  unicameral  and  bicameral  and  vote 

19  today? 

20  THE  CHAIRMAN:   We  are  not  taking  a  vote  today 

21  on  whether  we  will  recommend  one  or  the  other.   The 


Court   Reporteri 


THE  JACK  SALOMON    REPORTING  SERVICE 
100  Equitable   BuilJing 
Baltimore  2,   Maryland 


Ltzinflon   9-6760 


312 


1 
2 

3 

4 

5 
6 
7 

8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 


Comraission  heretofore  decided  that  it  would  include  in 
its  draft  drafts  for  both  unicameral  and  bicameral. 
That  is  done  in  this  report. 

MR.  MILES:   In  case  I  happen  to  miss  the  meet- 
ing when  it  is  voted  on,  I  would  like  the  record  to  show 
that  I  am  very  definitely  in  favor  of  the  two-house  system 

THE  CHAIRMAN:   The  reason  for  deferring  the 
vote  to  here  if  I  can  take  a  moment  to  amplify  Dr.  Bard's 
statement  is  that  all  the  way  through,  with  every  group 
which  has  considered  the  question,  there  has  been  almost 
an  exactly  equal  split,  and  the  feeling  of  the  Committee 
is  that  the  question  will  be  resolved  and  can  be  better 
resolved  after  we  see  at  least  a  preliminary  draft  of 
the  entire  document. 

DR.  BARD:   I  might  add  the  thinking  is  so  close 
on  this  question  on  the  part  of  some  individuals  that 
the  nature  of  the  rest  of  the  document  might  well  sway 
them  one  way  or  another.  This  is  yet  another  reason  for 
delaying  the  vote. 

Recommendation  one  then  deals  with  Section  1 
under  the  draft  for  bicameral;  legislative  pov7er   in  the 
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1  State  shall  be  vested  in  the  General  Assembly  v/hich  shall 

2  consist  of  two  houses,  the  Senate  and  the  House  of  Dele- 

3  gates. 

4  THE  CHAIRMAN:   Any  coirment,  questions?   If  not, 

5  move  on  to  Section  2. 

6  DR.  BARD:  The  number  of  members  of  each  house 

7  of  the  General  Assembly  shall  be  as  provided  by  law. 

8  I  would  like  to  comment  on  this.   In  its  Third 

9  Report  this  Comnittee  recommended  until  reapportionment 

10  the  Legislature  be  empowered  to  determine  its  own  size, 

11  and  following  the  1970  census,  the  number  of  delegates 

12  should  not  exceed  172.   I  am  reading  on  Page  2  on  the 

13  comment:   In  its  Third  Report  this  Committee  recommended 

14  that  until  reapportionment  the  Legislature  be  empowered 

15  to  determine  its  own  size.   We  did  have  a  recommendation 

16  in  respect  of  what  should  occur  following  the  1970  census. 
IV  Hov/ever,  at  its  meeting  on  June  20,  1966,  the  Commission 

18  rejected  the  idea  of  the  ceiling.   With  this  in  mind,  our 

19  recommendation  then  reads  as  noted  above. 

20  THE  CHAIRMAN:   Any  questions,  any  comm.ent? 

21  MR.  SAYRE:   Mr.  Chairman,  I  feel  that  it  is 
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1  still   appropriate    to  have   a    limit.      I  didn't  know   that 

2  we   had   voted   definitely  on   that  point,   had  we? 

3  THE  CHAIRMAN:      I   am  sorry,   Mr.    Sayre ,    I  didn't 
4r  catch   that. 

5  MR..    SAYRE:      Have  we   voted    that  we  will   leave 

6  it    open   to   the   Legislature    to  determine    its   own  number? 

7  DR.    BARD:      Yes. 

8  THE  CHAIRMAN:   I  think  we  had,  subject  to  the 

9  qualifications  imposed  by  the  subsequent  sections,  as  to 

10  the  redetermination  of  this  question  by  the  Legislature 

11  at  periodic  intervals. 

12  MR.  SAYRE:   I  can  envisage  increasing  problems, 

13  where  the  easiest  expedient  is  to  just  keep  adding  numbers 
14:  I  think  it  would  be  appropriate  to  have  a  limit.   Is  it 

15  appropriate?   Is  that  a  reconsideration? 

16  THE  CHAIRMAN:   That  v/as  discussed  at  some 

17  length  at  the  last  meeting.   That  was  the  recommendation 

18  of  the  Committee  and  the  vote  was  against  it.   I  don't 

19  recall  the  division.   We  have  submitted  other  votes.   If 

20  you  want  to  submit  it  again,  I  will  do  so. 

21  MR.  SAYRE:   I  would  like  to  submit  that  a  limit 
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of  not  more    than  150  would   constitute   any   one    --  well, 
if  we   have    two  houses,    I  would   like   to  have    it   just    the 
way  v/e   have   here,    43   for    the    Senate   and    150  for    the 
House,    and    if   it  were    one   body,   just   150. 

THE   CHAIRMN:      I  don't  recall  who  spoke    in 
opposition    to  this   before,    and    I  don't  want   to  have   a 
prolonged   debate,   but   I   think  both  points   of  view  should 
be   stated. 

JUDGE  ADKINS:      I   spoke    in   opposition.      I   think 
what   you   are   doing,    as   I   said   at   the   last  meeting,   by 
this    is   arbitrarily  deciding  at   this   stage    that   the 
smaller   counties  will,    after   the   1970  census,   have  no 
representation.      Whether    they   should    or   should   not   have 
in   terms    of  strict   per   capita   apportionment    is    a  matter 
that    this   Commission   has   not  debated.      It    is   a  matter 
that   is    open   to  serious   debate   and   challenge,    and    I   sub- 
mit  should   not  be    foreclosed   by   this  kind   of   a    limitation. 
Statisticians  which  were  brought   to   this   Commission  by 
the   Coiiimittee    at    its    last  meeting   clearly   indicated    that 
if  you   impose    the    limitations    suggested   here,   with   the 
projected   growth   of   the   State    after    the    1970  census, 
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^  several   of  the   smaller   counties    of   the   State  would    then 

2  have   no  representation,  and   consequently,   no   independent 

3  voice    in   the   Legislature.      I  do  not   think   that   is   a  mat- 
^  ter  which   should  be   decided    in   this  rather  back  door 

5  manner.      It  may  well  be    that   the    facts  will   indicate 

^  that   that  has    to  be   done,   but    it    is   going   to  be   a   very 

'^  serious   problem  for   those   portions    of   the   State  V7hich 

®  fall   in   that  category,   and    I  don't   think  that   it   should   be 

^  foreclosed  unless   we   are   prepared    to  have   extensive   debate 
on   that   precise    issue   at   this    time,    so   I  would   strenuously 

^^  urge,    as   I   did   at   the   June    20  meeting,    that    this   limita- 

^^  tion  be   eliminated    from  the   draft    of   the   Constitution. 
13  V7e  have   argued   pro   and   con  here   about   confidence 

^*  in   the   Legislature.      We   have    tried    to  draft   a   document 

^^  V7hich   indicates   confidence    in   the  Legislature.      It   seems 

1^  to  me    that   this   question  should  be    left   for    future   devel- 

1"^  opraent   in   the   political   field    and  not    the  Constitution. 

18  fjlE   CHAIRMAN:      Any   other   comment   or   discussion? 

19  MR.   MILES:      I  would    like    to  note  my   accord 
^^  with  Judge  Adkins . 

21  THE  CHAIRMAN:      Any   other   discussion?     Are    you 
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ready   for    the   question?     The    question   arises    on  Mr. 
Sayre's  motion   that   this    section  be   drafted    to   include 
a  provision   that    if   there    is   a    two-house   Legislature, 
the   number    in   the   Senate   should   not  exceed   43,    and   the 
number    in   the  House    150,    under   any  circumstance,    and    that 
if  there    is   a    one-house   Legislature,    the   total  number    of 
delegates   not   exceed   150. 

MR.   MILES:      Mr.    Chairman,   just    to  make   clear 
my   own   feeling  about    it,   what    I  am  really   objecting  to 
is    anything   in   the   Constitution  which  would   ever   permit 
any  county  not   to  have   any  representation    in   the   General 
Assembly.      I    think   that  v^;ould  be   an  especially  unfor- 
tunate   thing. 

MR.    SAYRE:      If   it  were   necessary,    for    instance, 
with   a    limit   and  we   had    a   proviso   that  no  county   could   be 
denied  representation,    this   does   not  prevent,    therefore, 
redemarcation    of   county   lines    accordingly.      I  would   rather 
have    it   by   that  route  where  we   have    to  realign   to  gain 
representatives    than   to  heve    an   open  end   as    to   the   numbers 

THE  CHAIRMAN:      It  would   be    like    the    tail  wagging 
the    dog,   wouldn't    it? 
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DR.  TEMPLETON:   Question. 

MR.  MINDEL:   Question. 

THE  CHAIRMAN:  Are  you  ready  for  the  question? 
All  those  in  favor  of  themotion,  please  signify  by  say- 
ing Aye.   Contrary,  No.   The  Noes  have  it. 

Section  3. 

DR.  BARD;  The  State  shall  be  divided  into 
legislative  districts  for  the  election  of  members  of  the 
Senate  as  provided  by  lav^7,  and  shall  also  be  divided  into 
legislative  districts  for  the  election  of  members  of  the 
House  of  Delegates  as  provided  by  law.   Each  legislative 
district  shall  consist  of  compact  and  contiguous  terri- 
tory without  limitation  or  extension  because  of  existing 
county  or  city  lines. 

I  might  pause  here  to  say  that  we  kept  the  two 
concepts  of  compact  and  contiguous. 

The  ratio  of  the  number  of  senators  in  each 
senatorial  district  to  the  population  of  such  district 
shall  be  such  that  the  largest  ratio  shall  not  exceed  the 
smallest  by  more  than  ten  per  cent.   The  ratio  of  the 
number  of  delegates  in  each  house  district,  note  we  use 
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house  district,  to  the  population  of  such  district  shall 
be  such  that  the  largest  ratio  shall  not  exceed  the 
smallest  by  more  than  ten  per  cent. 

I  would  like  to  call  your  attention  to  one 
point,  and  that  is  that  at  the  last  meeting  this  group, 
we  want  to  be  fair  about  this,  this  group  voted  that  we 
not  set  this  into  the  documents;  that  the  latter  portion 
of  this  reading  which  just  took  place  not  be  included. 
However,  we  are  asking  the  Commission  to  reconsider  on 
this  point  in  lieu  of  the  way  we  have  stated  it. 

If  you  read  Page  4,  the  bottom,  the  language 
used  in  the  last  two  sentences  of  the  above  Section  3  is 
necessary  because  Section  4  permits  the  General  Assembly 
itself  to  determine  whether  there  will  be  single-member 
districts  or  multiple -member  districts.   If  the  General 
Assembly  decides  upon  multiple -member  districts,  then  the 
ten  per  cent  limitation  must  be  expressed  in  terms  of 
a  ratio  rather  than  terms  of  a  comparison  of  the  largest 
district  with  the  smallest  district.   However,  as  stated 
a  moment  ago,  it  may  well  be  that  this  Com.mittee  still 
feels,  and  we  hope  that  it  doesn't,  that  this  matter  of 
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1  ratio  not  be  included  in  Section  3. 

2  THE  CHAIRMAN:   Dr.  Bard,  I  would  like  to  ask  yot 

3  two  questions  for  clarification:   First,  the  word  existing, 

4  about  halfway  in  the  sentence,  modifying  county  or  city 

5  lines,  I  take  it  refers  to  existing  at  any  particular 

6  time  in  the  future  and  not  existing  at  the  time  of  the 

7  adoption  of  the  Constitution? 

8  DR.  BARD:   That  is  correct. 

9  THE  CHAIRMAN:   Do  you  think  there  could  be 

10  any  possibility  that  would  be  misunderstood? 

11  DR.  BARD:   It  might,  Mr.  Chairman.  What  recom- 

12  mendation  do  you  make? 

13  DR.  BURDETTE:   I  have  a  question  on  that  very 

14  same  line,  if  I  may  ask  it.   I  don't  know  what  the  word 

15  extension  is  intended  to  mean.   I  see  limitation,  limita- 

16  tion  or  extension. 

17  THE  CHAIRMAN:   I  would  assume  it  would  mean  an 

18  extension  of  the  boundary  lines. 

19  DR.  BARD:   Yes. 

20  THE  CHAIRMAN:   Enlargement  of  the  boundary,  in 

21  other  words. 
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DR.  BURDETTE;   It  bothers  me.   I  guess  it  is 
just  the  morning.   It  says  without  limitation.   I  under- 
stand that.   What  does  it  mean  without  extension  because 
of  existing  county  or  State  lines? 

MR.  SCANLAN:   I  wondered  how  the  word  got  in 
there  myself. 

DR.  BURDETTE:   I  think  it  is  contradictory. 

MR.  CLAGETT:   I  think  v?hat  it  means  is  as  the 
legislative  district  has  been  determined,  and  then  after 
that  determination,  there  comes  a  change  insofar  as  the 
boundary  line  meaning  of  two  counties  or  something  like 
that,  ipso  facto,  the  legislative  district  does  not  then 
change  along  with  the  changing  of  the  boundary  lines. 
That  still  doesn't  stop  it  from  being  confusing. 

MRS.  BOTHE:   I  wondered  why  it  was  necessary 
to  put  that  phrase  in  at  all. 

DR.  BARD:  How  would  you  word  it? 

MRS.  BOTHE:   Put  a  period  after  contiguous 


territory. 


DR.  BARD:   I  think  that  is  a  good  suggestion. 
MR.  DELLA :   If  my  memory  serves  me  correctly, 
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I  think  the  reason  we  put  the  word  extension  there,  it 
was  something  like  Judge  Haile  was  talking  about,  there 
may  be  some  counties  that  may  not  grow  very  fast  in  popu- 
lation, and  where  you  have  the  legislative  district  now 
within  the  county  boundaries  to  a  great  degree,  at  least 
where  each  county  will  be  assured  of  one  member  of  the 
House,  that  by  putting  in  the  ten  per  cent  ratio,  it 
could  mean  that  a  county  might  wind  up  at  some  future 
time  with  no  representation.   This  would  give  the  exten- 
sion of  beyond  the  county  lines,  and  this  is  why  many  of 
us  on  the  Committee  felt  that  there  should  be  an  open 
end  to  the  members  of  the  House  of  Delegates  at  the  present 
time  to  give  an  opportunity  for  the  Legislature,  if  neces- 
sary, to  probably  work  into  legislative  districts  instead 
of  county  districts  as  such,  and  the  word  extension  on 
there  was  to  make  this  sort  of  a  proviso  that  you  could 
go  beyond  county  lines  to  such  degree  in  legislative 
districts. 

DR.  BURDETTE:   It  says  without  extension. 

DR.  BARD:   That  is  that  limitation. 

MR.  DELLA:   Without  limitation. 
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1  THE  CHAIRMAN:  Mr.  Delia,  would  the  phrase, 

2  without  reference  to  county  or  city  lines  meet  your  point? 

3  MR.  BELLA:   Beg  pardon? 

4  THE  CHAIRMAN:  Would  the  phrase,  if  you  said, 

5  instead  of  without  limitation  or  extension  because  of 

6  existing  county  or  city  lines,  if  you  merely  said,  with- 

7  out  reference  to  county  or  city  lines,  would  it  meet  your 

8  point? 

9  MR.  DELLA:  That  would  probably  be  all  right. 

10  MR.  MELVIN:   Mr.  Chairman,  I  am  wondering  if 

11  it  is  necessary  to  have  that  phrase  in  there  at  all,  in 

12  either  alternative;  that  is,  if  we  use  the  word  reference 

13  or  without  it.   It  would  seem  to  me  that  with  this  phrase 

14  it  would  be  a  mandate  to  the  Legislature  that  they  could 

15  not  under  any  circumstances  consider  county  lines,  which 

16  I  don't  think  is  necessary. 

17  DR.  BARD:   We  certainly  didn't  mean  that.  We 

18  could  put  a  period  after  territory  if  this  simplifies  it. 

19  MRS.  BOTHE:   I  move  that  that  be  done. 

20  MR.  DELLA:   Second. 

21  THE  CHAIRMAN:   Does  the  Committee  accept  it? 
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1  DR.  BARD:   Yes.   It  would  then  read,  Each 

2  legislative  district  shall  consist  of  compact  and  con- 

3  tiguous  territory. 

4  THE  CHAIRMAN:   Any  objection  to  the  change? 

5  All  right,  so  made. 

6  JUDGE  ADKINS:   Mr.  Chairman,  to  move  on  to 

7  another  point,  I  would  like  to  get  on  this  question  of  the 

8  ten  per  cent  limitation. 

9  THE  CHAIR^^N:   Before  we  discuss  it,  may  I  ask 

10  a  question  that  I  wanted  to  ask  before,  Dr.  Bard?  Ratios 

11  are  sometimes  very  confusing  to  me.   Is  a  variation  of 

12  ten  per  cent  in  the  ratio  exactly  the  same  as  a  variation 

13  of  ten  per  cent  in  population,  if  you  are  thinking  in 

14  terms  of  a  one -member  district? 

15  DR.  BARD:   I  think  what  we  are  thinking  of  here 

16  is  variation  of  ten  per  cent  in  the  spread.  Wouldn't  that 

17  be  true.  Dr.  Winslow?  This  is  what  we  have  in  mind? 

18  THE  CHAIRMAN:   Would  a  variation  of  ten  per 

19  cent  in  the  spread  of  the  ratio  ba  exactly  the  same  as  a 

20  variation  of  ten  per  cent  in  the  spread  of  the  population 

21  in  a  one-man  district? 
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DR.  BARD:   The  answer  is  Yes. 

DR.  BURDETTE:  What  would  you  think  of  call- 
ing this  ratio  the  representative  ratio?  This  is  language 
that  I  am  familiar  with.   You  are  not  talking  about  the 
number  of  delegates  to  the  population,  but  you  are  talk- 
ing about  the  number  of  people  that  it  takes  to  elect 
a  delegate. 

DR.  BARD:  That  is  correct. 

DR.  BURDETTE:  As  to  the  population.   In  our 
business,  Harry,  political  science,  it  is  called  represen- 
tative ratio,  but  it  may  not  be  a  legal  term. 

DR.  BARD:   I  don't  think  it  would  be  understood 
as  well.   Hov;ever ,  I  would  like  to  say  this,  that  v;hat 
we  are  talking  about  may  be  purely  academic  until  we  get 
the  concept  itself  passed  because  at  the  last  occasion, 
the  Commission  adopted  the  position  that  the  new  Consti- 
tution should  provide  merely  the  district  should  be  as 
nearly  equal  in  population  as  practicable. 

After  further  consideration  of  this  question, 
the  Committee  again  recommends  that  the  new  Constitution 
contain  a  precise  figure  limiting  the  amount  of  the 
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1  variation. 

2  We  recognize  that  the  position  taken  at  the 

3  last  Commission  meeting  was  in  opposition  to  our  Com- 

4  mittee's  view,  and  I  do  think  that  we   ought  to  clear  this 

5  up  first.   Otherwise,  the  discussion  we  have  just  had 

6  would  be  purely  academic. 

7  THE  CHAIRMAN:   Judge  Adkins? 

8  JUDGE  ADKINS:   I  urged  at  the  June  20  meeting 

9  that  the  ten  per  cent  limitation  be  eliminated,  and  I 

10  am  of  the  same  opinion,  for  the  reasons  which  I  just 

11  stated  in  connection  with  the  limitation  on  the  size,  the 

12  number  of  delegates.   It  seems  to  me  that  this  issue  is 

13  not  quite  as   definitively  but  certainly  almost  so,  fore- 

14  closes  the  question  of  whether  or  not  after  the  1970 

15  census  all  counties  shall  be  entitled  to  at  least  some 

16  representation.   It  did  not  seem  to  me  that  certainty  at 

17  this  point  is  essential.   Now  we  have  avoided  throughout 

18  this  Constitution  v7hat  to  me  has  been  a  new  word,  and  I 

19  can't  pronounce  it  but  it  has  been  used  frequently, 

20  specificity,  or  some  such  word.   We  have  used  that  argu- 

21  mcnt.   We  have  adopted  that  argument  as  a  basic  concept, 
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and  I  see  no  reason  to  limit  this  to  ten  per  cent.   I  sug- 
gest that  the  desire  to  put  at  rest  the  debate  is  not 
necessarily  prevailing.   I  realize  that  this  is  a  contro- 
versial matter,  that  this  is  a  developing  concept,  and 
further  that  there  are  going  to  develop  many  situations 
where  the  concept  of  one  man,  one  vote,  is  going  to  give 
way  in  terms  of  the  overall  equities  as  unfair  and  un- 
reasonable situations  develop.   I  would  again  hate  to  see 
this  Commission  adopt  a  constitution  which  we  know  after  19 
is  going  to  mean  that  certain  counties  are  v^ithout  repre- 
sentation again  unless  this  matter  is  thoroughly  debated 
in  concept  and  in  principle,  which  it  has  not  been,  either 
here,  and  I  suspect  at  the  Committee  level.   The  only 
justification  which  the  Committee  poses  for  reversing  the 
Commission's  position  of  its  June  20  vote  is  the  fact 
that  they  feel  there  should  be  some  definite  necessity. 
In  an  evolving  constitutional  concept,  certainty  can  be 
evil  as  well  as  good.   I  urge  the  Commission  reject  this 
concept  and  go  back  to  the  position  which  it  took  at  the 
June  20  meeting. 

THE  CHAIRMAN:  Any  further  discussion? 


Court  Rtporltrg 


THE  JACK  SALOMON   REPORTING  SERVICE 
100  Equitable   Building 
Ballimore  2,  Maryland 


Lexington   9-6T60 


70 


328 


1  DR.  BARD:   I  would  like  to  call  the  Commis- 

that 

2  sion's  attention  to  the  fact  that  the  vote/was  taken 

3  last  time  was  reached  by  a  single  vote,  really.   The 

^  decision  was  reached  by  a  single  vote  and  then  only  after 

5  some  of  the  members  had  left.  This  is  one  reason  why  we 

^  wanted  to  open  up  this  thing  again.   Another  point  that 

^  was  raised  on  this  matter,  and  I  hope  that  other  members 

8  of  the  Committee  will  talk  to  this  point  because  on  this 

9  issue,  our  Committee  was  unanimous.  There  were  other 
^^  issues  in  which  we  were  divided,  but  on  this  particular 
^^  issue  there  was  unanimity. 

12  HR.  SCANLAN:   I, for  one,  felt  that  to  leave 

13  this  open  would  just  continue  the  generation  of  litigation 
1^    which  has  been  going  on  about  this  issue,  and  moreover, 

15  would  insure  that  that  litigation  would  now  be  transferred 

16  to  the  Federal  courts.   I  was  hoping  that  whatever  the 
1*7    standard,  whether  it  be  five  per  cent,  ten  per  cent  or 

just  leave  it  blank  at  this  time  in  terms  of  percentage 
points,  we  at  least  would  be  given  a  standard  certificate 
for  the  Legislature  in  future  and  for  our  o\<m  State  courts 
because  as  you  see  a  little  later  on,  we  come  to  the 
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1  section   that  deals  with  what   happens    if   the   Legislature 

2  doesn't   constitutionally  reapportion,    and  maybe   certainty 

3  can  be   an  evil     but   it    is   perfectly  clear    that  whatever 

4  the   final  percentage   points    that  will  be   permitted    in   the 

5  general  situation   that   the   courts   are  not  going  to  permit 

6  certain  deviations    that   go  beyond     whether    it    is    ten  or 

7  fifteen  per   cent^    I  don't  know,    and   I  don't  particularly 

8  care.      I  would    leave   perhaps    the   percentage  where    it   says 

9  ten  per   cent,    I  would   leave    that   blank  per   cent,   but  I 

10  think  by  the    time    the   Constitutional   Convention   assembles, 

11  they  will  be    able    to   fill   in    those   blanks. 

12  The   other   alternative    is    to   leave    it    open 

13  and    say  as   we    said    before,    that   based    on   population,    so 
14r  far    as   practicable,   and   again   the    litigation  would   arise 

15  because  V7hat   is   practical   for    one   court   or   one   man   is   not 

16  practical   for   another,    and   I    think   the    time   has   come   to 

17  write   in   to   our    own   State   Constitution  a   certain   standard, 

18  even   though  we   perhaps   at   this   point   can't   fill   in   the 

19  percentage   points.      I  here   do  as   I   stated   before. 

20  THE  CHAIRMAN:      I'lr .    Sayre? 

21  MR.    SAYRE:      I   think  Mr.    Scanlan  has   just   stated 
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1  \jhet   I  was    in   favor   of  stating  also,    and    in   fact,    I  would 

2  not   even  hesitate    from  stating   that  we   could   have    in  mind 
5  in   the   Constitution,    so   that  regardless    of  wh^t  might 

4  happen   to  Federal   interpretation,   we  have   already   incor- 

5  porated    for    the   safeguard    of   our    own   people    a   population 

6  basis,    one  man,    one   vote   principle    in   our   Constitution. 

7  THE   CHAIRMAN:      Dr.    Bard? 

8  DR.    BARD:      Jlr .    Chairman,   may   I  ask  Dr.   Wins  low, 

9  who  has   been   our   consultant,    to   comment   on   this   point? 

10  THE   CHAIRMAN:      Certainly. 

11  DR.   WINSLOW:      Well,    I  would   agree    thoroughly,    I 

12  think,   with  Mr.    Scanlan's   position   on   this.      If   it   is    left, 

13  without   any   limitation  here,   we   shall  proceed  with 

14  another    generation,    I   suspect,    of  court   litigation,    and 

15  those   people  v7ho   feel   it  undesirable    for   courts    to  deal 

16  with   the   question   of   legislative   apportionment   and  would 

17  rather   see    it  done    in   some   other  way  will  hove    the   same 

18  problems    that   they  have   been  having. 

19  It   seems    to  me,    too,    that    someplace    along   the 

20  line    somebody  has    got    to   face    up    to  some    facts    of   life 

21  with  respect    to    the    existing   counties    the   nev/  apportion- 
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raent  of  the  Legislature  hes  already  indicated  that  coun- 
ties may  not  be  represented  as  such  in  the  Senate  and 
any  forecast  of  what  is  going  to  come  up  in  the  next  census 
would  indicate,  it  seems  to  me,  quite  clearly  that  an 
attempt  to  keep  representation  by  counties,  unless  coun- 
ty lines  are  changed,  is  a  movement  in  the  direction  of 
following  New  Hampshire.  New  Hampshire  has  followed  a 
principle  for  a  long  time  that  every  town  must  be  repre- 
sented, and  the  result  is  that  New  Hampshire  has  a  House 
of  Delegates,  until  recently  at  least,  of  400  members. 
We  saw  what  happened  in  the  House  of  Representatives  in 
Washington  when  there  was  complete  freedom  to  follow 
the  line  of  least  resistance.  The  number  of  members  in 
the  House  of  Representatives  grew  every  decennial   census 
until  they  got  completely  out  of  hand,  and  I  think  it  is 
safe  to  say  that  if  we  follow  this  one  county,  one 
representative  principle,  we  will  after  the  decennial  cen- 
sus of  1970  of  necessity  have  a  House  of  Delegates  of  at 
least  200  people.   This  suggests  to  me  that  somebody  along 
the  line  is  going  to  have  to  put  a  quietus  on  this 
addition  of  number  of  delegates,  and  I,  for  one,  would 
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like  to  see  the  limit  set  in  the  Constitution  itself. 

THE  CHAIRMAN:   Mr.  Bond? 

MR.  BOND:   I  have  nothing,  sir. 

THE  CHAIRMAN:   Dr.  Bard? 

DR.  BARD:   I  have  just  one  final  comment  to 
make  here,  and  I  would  like  to  make  it  in  terms  of  the 
broad  belief  that  I  hold,  and  that  is  that  while  I  be- 
lieve that  a  constitution  is  written  to  last  for  a  long 
period  of  time,  and  I  think  Judge  Adkins  has  stated  this 
well,  nevertheless  I  also  believe  that  a  constitution 
should  reflect  the  times  in  which  it  is  being  written, 
and  this  one  idea  is  certainly  a  key  idea  of  our  times, 
the  concept  of  a  Federal  union  as  such,  that  a  state  does 
not  in  any  sense  abdicate  its  authority,  and  we  do  have 
the  authority  as  a  state  to  indicate  where  we  stand  on 
this  question,  and  this  was  the  position  I  think  largely 
of  our  Committee. 

THE  CHAIRRAN:   It  seems  to  me  that  most  of  the 
disucssion  thus  far  has  been  on  the  question  of  whether 
there  should  be  any  limitation  or  a  limitation,  rather 
than  the  discussion  of  whether  the  percentage  should  be 
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ten  more  or  less  and  several  of  the  members  of  your 
Committee  have  indicated  they  weren't  particularly 
enamoured  of  the  ten.   I  wonder  if  the  question  should 
be  Split  and  have  a  vote  first  on  the  question  of  whether 
there  should  be  a  limitation. 

MR.  MILES:   Mr.  Chairman,  may  I,  as  a  point 
of  inquiry,  as  the  Committee's  consultant,  and  I  am  ask- 
ing because  I  don't  know  the  answer,  is  there  any  State, 
and  if  so,  how  many  States  in  the  country  have  a  consti- 
tution set  up  whereby  every  county  in  the  State  is 
assured  of  a  representation  in  one  house  or  the  other? 
Do  you  know  of  any  State  where  every  county  is  not  repre- 
sented in  either  one  house  or  the  other? 

DR.  WINSLOW:   Of  course,  you  eliminate  New 
England,  where  the  county  is  not  the  basis  of  represen- 
tation, but  the  town  has  rather  been.  Those  we  would 
have  to  throw  out  as  not  affecting  the  situation  with 
respect  to  counties. 

There  are  several  States,  and  I  am  sorry  I 
cannot  name  them  precisely,  where  every  legislative  dis- 
trict consists  of  more  than  one  county,  so  that  an 
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1  individual  county  does  not  get  its  own  representative. 

2  MR.  MILES:   In  either  branch? 

3  DR.  WINSLOW:  Yes. 

4  THE  CHAIRMAN:   Mr.  Brooks  can  add  to  that, 

5  Dr.  Wins  low. 

6  DR.  WINSLOW:   Yes,  sir,  not  naming  them  off, 

7  but  just  from  personal  knowledge,  I  know  that  North 

8  Carolina,  as   of  a  month  ago,  elected  new  representatives 

9  and  for  the  first  time  in  the  history  of  the  State,  some 

10  of  the  counties  will  not  have  any  representatives  in  the 

11  State  Legislature  when  it  convenes  next  January. 

12  MR.  SCANLAN:   Kansas  and  New  Jersey  not  long 

13  ago>  the  same  thing. 

14  DR.  WINSLOW:   In  Nebraska,  the  unicameral 

15  legislature  is  actually  an  illustration,  but  that  is  anothe 

16  case,  because  it  is  unicameral,  but  there  are  90  counties 
IV  in  the  State  of  Nebraska  and  50,  I  think,  represented  so 

18  that  you  don't  have  one  county,  one  representative. 

19  THE  CHAIRMAN:   Then  let's  consider  the  ques- 

20  tion  as  divided,  and  the  question  now  arises  solely  on 

21  whether  the  Constitution  shall  contain  a  limitation. 
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numerical  limitation  on  the  variation  of  representation 
in  the  districts.   Is  there  any  further  discussion? 
Dr.  Burdette? 

DR.  BURDETTE:   I  intend  myself  to  vote  against 
the  idea  of  putting  the  ratio  in  the  Constitution,  be- 
cause I  would  rather  settle  dov;n,  even  if  it  takes  a 

an 
decade  or  five  decades,  to  discover  what  is/acceptable 

ratio  under  the  system  of  the  Federal  court,  and  I  think 
the  alternative  would  be  that  if  the  ratio  were  different 
from  one  that  we  put  into  the  Constitution,  for  myself 
I  think  we  ought  to  move  to  amend  our  Constitution  to 
get  that  ratio.   We  can't  determine  what  ultimately  the 
courts  will  permit  as  a  flexible  ratio.   I  confess,  in 
order  to  be  fully  fair  about  it,  that  I  am  not  at  all 
sold  on  the  importance  of  a  close  ratio  because  I  think 
that  the  factor  of  the  people's  acquaintance  with  their 
representatives  is  not  to  be  blinked  at;  that  is, 
political  life  so  centers  around  the  legal  processes  of 
a  community  that  people  even  who  have  a  good  bit  to  do 
with  public  affairs  come  to  know  those  who  work  with  them 
and  if  they  are  in  another  county,  they  don't  meet  in 
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civic   organizations,   et   cetera,    to   the   same   degree    that   the 
do  within   their   own   counties,    and   so   I   put   some  weight   on 
that,    and    therefore  would    like   to  have    the  ratio  moved, 
the   disparity   in   the   ratio  moved   upward   as  much   as  would 
be   constitutional,   but    it   seems    to  me   this    is    a   Federal 
interpretation,   and    therefore    I  don't  want   to  jump   in 
this   direction. 

THE   CHAIRMAN:      Any   further   discussion?     Mr. 
Sayre? 

MR.    SAYRE:      There    is   a  real  philosophical 
point   here    that  I    think   is   being   overlooked.      If  we   per- 
mit  the   counties    to  control  how  the   State   is   to  be   set 
up  under    our   State   Constitution,   we   are   permitting   the 
Federal  Government    to  make    inroads    to  every  county,    to\TO , 
function   and   so   forth  so   that  by  another   twenty-five 
years    the    State  will  be   a   hollow  shell,    a   department   of 
the   Federal  Government,    and   unless  we   buttress    the 
strength   of  the   State,   what  we   are   saying   about    the   coun- 
ties   is   going   to  be   absolutely  pointless,    and    this    is    the 
whole    point   that    I   am  directing  here   by  strengthening 
the    State    governm:;nt,    setting   limits,    providing   powers 
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and  ratios,  so  that  we  can  really  strengthen  the  State 
government  to  do  the  job  that  the  increased  burden  of 
government  is  going  to  be  tossed  upon  it  to  do. 

I  would  say  that  we  ought  to  have,  regardless 
of  what  we  can  wait  for  another  generation  for  a  Federal 
court  interpretation,  I  think  that  is  irrelevant  as  long 
as  we  don't  have  anything  that  violates  the  Federal  Con- 
stitution, we  should  set  our  own  high  standards  within 
our  own  Constitution.  I  think  that  the  point  here  is 
that  we  ought  to  have  the  principle  embodied  in  our  Con- 
stitution on  a  ratio. 

THE  CHAIRMAN:   judge  Adkins? 

JUDGE  ADKINS:   Mr.  Chairman,  at  the  risk  of 
belaboring  this  point,  I  must  make  another  comment  because 
it  seems  to  me  that  no  question  has  cane  before  this 
Commission  yet  which  is  as  significant  to  my  section  of 
the  State  as  this  one.  We  are  aware  of  it,  not  complete- 
ly unsympathetic  with  the  concept  of  equal  representation. 
We  do  not  feel,  however,  that  the  final  wisdom  on  this 
subject  has  been  spoken.  We  think  that  in  the  market  place 
and  in  the  political  place ^  there  are  going  to  be  many 
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variations  from  the  established  principle.   I  could  not 
think  that  this  body  has  the  wisdom  now  to  prescribe 
the  maximum  limitation  variations.  The  concept  of  doing 
it  to  put  at  rest  litigations  does  not  appeal  to  me. 
Evolving  problems  are  always  subject  to  litigation  and 
properly  should  be  subject  to  litigation.   Serious  rights 
are  being  affected.   Now,  the  minority  are  entitled  to 
some  protection,  as  well  as  the  majority.  The  decision 
will  not  be  made  any  longer  by  a  malapportioned  legisla- 
ture. The  Constitution  here  provides  that  it  shall  be 
done  as   nearly  as  practical  on  an  equal  basis,  by  a 
legislature  which  is  itself  on  an  equal  basis.  All  I 

ask  is  that  that  question  be  left  for  debate  in  the  form 

t  owe 
of  the  Legislature  and  not  precluded  in  the  relative  ivory/ 

atmosphere  of  this  meeting.   I  do  not  think  that  this  issue 
should  be  disposed  of  in  this  fashion.   It  should  be  left 
for  principles  to  evolve  and  for  debate  to  evolve,  coun- 
tervailing or  modifying  influences,  and  I  would  again  urge 
the  position  of  the  Commission  on  June  20  be  sustained. 
MR.  SMITH:   It  seems  to  me  the  purpose  is  to 
charge  the  Legislature  with  the  responsibility  for 
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equitable  and  proportionate  representation.   If  you 
word  it,  the  ratio,  the  ratio  of  the  number  of  senators 
in  each  senatorial  district  shall  be  equitable  and  pro- 
portional to  the  population  as  determined  by  law,  that 
would  put  the  responsibility  in  the  hands,  it  seems  to 
me,  of  the  Legislature,  to  get  around  Mr.  Scanlan's 
question  of  having  it  in  the  court. 

MR.  MILES:  What  was  the  action  of  the  Commis- 
sion on  June  20?  I  was  not  present. 

THE  CHAIRMAN:  That  there  be  no  limitation  in 
the  Constitution  in  terras  of  percentages  but  that  the 
limitation  be  in  terms  of  the  general  language  that 
the  district  should  be  as  nearly  equal  in  population  as 
practicable . 

MR.  CLAGETT:   Mr.  Chairman,  I  think  that  it 
is  obvious  here  that  by  fixing  a  ratio,  you  are  forcing 
the  elimination  of  counties  as  a  basic  political  sub- 
division, and  where  we  have  in  other  aspects  of  our  con- 
sideration of  constitutional  revision  determined  that 
the  county  shall  be  retained  as  the  basic  political  sub- 
division now  to  come  and  by  the  fixing  of  a  ratio  force 
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the  eventual  elimination  of  those  boundary  lines  would 
be  wrong  in  concept.   We  are  dealing  in  relation  to  our 
times,  and  we  are  looking  to  flexibility,  but  at  the  same 
time,  we  don't  want  to  mandate  the  killing  of  that  which 
we  are  agreeing  to  maintain  and  create. 

DR.  BARD:   Mr.  Chairman,  I  think  to  be  fair  to 
the  views  of  the  Committee,  they  certainly  did  not  have 
that  in  mind  at  all.   Indeed,  I  think  if  you  were  to 
have  asked  every  last  member  of  the  Committee,  and  this 
was  one  item  on  which  there  was  complete  unanimity,  if 
you  were  to  ask  every  member  of  the  Committee,  he  would 
hold  strongly  that  the  county  unit  in  Maryland  does  have 
significance.   As  a  matter  of  fact,  we  would  believe 
that  the  concept  of  Home  Rule  for  counties  would  give 
even  more  significance  to  the  counties,  and  this  has  been 
discussed  by  your  Committee,  and  V7e  would  stand  by  it. 
\'le   do  not  see  any  contradiction  in  terms  of  the  position 
that  you  have  just  related.   VJhat  we  are  merely  saying  is 
that  wG  think  that  the  State  should  not  wait  for  the 
Suprene  Court  to  call  the  signals  on  this  question.   In- 
deed, the  very  people  v/ho  nov7  say,  Let  us  wait  to  see 
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1  what   the   Supreme   Court    is   going   to  do,    are    the    ones  who 

2  have    stated,   But  we   don't  want   the   Supreme   Court    to  run 

3  the   affairs    of   the   State    of  Maryland,    and   as   a  matter   of 

4  fact,   not   to   set    forth   some    limitation   and    like  Mr.    Scan- 

5  Ian  would    think,    that  we  might  well   leave    that  blank, 

6  we   are   dealing  at    the   present  with   the   question   of  whether 

7  there    ought   to  be   some   standard,   but  not   to   set   any  stan- 

8  dard  would   create    the   very   thing  that  you   are   talking 

9  about . 

10  THE  CHAIRMAN:   Let  me  clarify  one  thing  by  a 

11  question,  Dr.  Bard:   Am  I  correct  in  my  recollection  that 

12  the  Committee  never  at  any  time  had  drafted  language  to 

13  include  the  proposition  indicated  by  Mr.  Smith,  namely, 

14  that  the  population  should  be  as  nearly  equal  as  prac- 

15  ticable,  but  that  was  the  alternate  considered  to  the 

16  inclusion  of  the  specified  percentage? 

17  DR.  BARD:  That  is  correct,  though  I  should 

18  remind  you  that  the  alternate  position  was  taken,  in 

19  ansv/er  to  Mr,  Miles'  question,  by  single  vote  last  time. 

20  THE  CHAIRMAN:   I  just  wanted  to  clarify  this 

21  for  the  purpose  of  this  discussion,  and  I  ^could  rule,  unles^ 
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the  group  feels  otherwise,  that  in  voting  on  this  principle 
we  are  voting  between  the  two  ideas,  one  of  including  in 
the  Constitution  a  variation  interms  of  a  percentage,  and 
the  other  of  including  in  the  Constitution  a  general 
provision  that  the  legislative  district  should  be  as 
nearly  equal  in  population  as  may  be  practicable. 

DR.  BARD:  That  is  correct. 

THE  CHAIRMAN:  We  are  not  considering  having 
no  provision  at  all. 

MR.  SMITH:   As  determined  by  the  Legislature? 

THE  CHAIRMAN:   Yes. 

MR.  MARTINEAU:   Mr.  Chairman,  you  just  said 
what  I  wanted  to  say  before  I  had  a  chance  to  say  it.   I 
think  that  the  argument  here,  the  discussion  has  gone  off 
on  the  wrong  tack.   The  argument  by  those  who  favor  the 
specific  limit  has  been  that  those  of  us  who  are  opposed 
to  it  are  sometimes  in  favor  of  unequal  representation 
and  that  is  not  our  position.   Our  position  is  that  what 
equality   is,  is  going  to  have  to  be  developed  over  the 
years.   We  cannot,  or  we  don't  know,  frankly ,  whether  the 
Supreme  Court  is  going  to  accept  ten  per  cent  variation, 
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and  I  don't  think  we  can  sit  here  and  say  what  it  is 
going  to  be.  The  Supreme  Court  is  going  to  pass  on  this, 
whether  any  representation  in  the  State  Legislature  is 
in  accordance  with  the  14th  Amendment,  and  we  are  not 
going  to  avoid  having  the  Federal  courts  pass  on  the 
representation  we  provide  merely  by  putting  in  a  speci- 
fied figure,  so  I  think  that  we  must  remember  that  we  are 
talking  here  only  --  we  are  all  agreed  that  it  has  to 
be  equal  representation.  The  only  question  is  whether 
the  best  way  to  achieve  it  is  by  writing  in  a  specific 
number  into  the  Constitution  and  for  my  oim.   view,  I  think 
once  again  to  be  consistent,  I  am  opposed  wherever  pos- 
sible to  V7riting  in  specific  figures  in  the  Constitution, 
and  for  that  reason,  I  v/ould  oppose  it  here. 

THE  CHAIRMAN:   Are  you  ready  for  the  question? 
A  vote  Aye  is  a  vote  in  favor  of  including  in  the  Con- 
stitution a  provision  that  the  population  variation  shall 
not  be  greater  than  a  specified  percentage,  not  necessarily 
ten  per  cent.   A  vote  No  is  in  favor  of  not  including 
such  a  provision  in  the  Constitution,  but  instead  includ- 
ing a  provision  that  the  district  shall  be  determined  by 
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the  Legislature,  and  the  population  shall  be  as  nearly 
equal  as  may  be  practicable.  Are  you  ready  for  the  ques- 
tion? 

MR.  SCANLAN:   Question. 

THE  CHAIRMAN:  All  in  favor  of  the  specified 
percentage,  please  show  your  hands;  opposed:  The  motion 
is  lost,  15  to  10. 

I  take  it,  then,  that  the  matter  is  referred 
back  to  the  Committee  to  draft  suitable  language  to  carry 
out  that  vote . 


MR.  SCANLAN:   Do  we  understand  that  that 


language  -- 


DR.  BARD:   Nearly  equal  in  population  as  prac- 


ticable . 


THE  CHAIRMAN:      Vie   haven't   adopted    that   par- 
ticular   language,    but   that  now  comes   back   to   the   Committee 

Mr.    Gentry? 

MR.  GENTRY:   If  you  recall  last  night  v/e  had 
the  section  before  us  relating  to  the  provision  that  the 
General  Assembly  should  define  legislative  districts,  and 
this  is  for  the  purpose  of  residence  requirements,  and 
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that  V7as   held    sort   of   in  abeyance.      What  wevcanted    to  do 
in   the   election,    though,   was    to   leave    the  definition   of 
legislative   districts    to  the  General  Assembly,   but   use 
that   as    to  residence   requirements.      Now   that   I   see    the 
fiction,    and    incidentally,   we  wanted    the   residence  require- 
ment  to  go   to  whatever    the  name   of   the   body   that   elects 
the  members    of   the  House    of  Delegates,    and   having  seen 
now  Section   3,    I   am  wondering   if  we   couldn't   say  as    to 
senatorial,    the    term  senatorial  district   be   used    instead 
of   legislative   district,    and    then   in    the    second    line, 
for    the  House   of  Delegates   have    that  read  just   legislative 
districts.      If  such  a   change  was  made,    it  would   cure   our 

problem. 

be 

DR.  BARD:  V/ould  you /willing  to  hold  that 

until  after  we  have  discussed  Section  5? 

THE  CHAIRKiAN:   I  would  like  also  to  make  another 
suggestion,  rather  than  decide  a  matter  of  that  kind 
without  any  previous  thinking  about  it  here.   I  would 
rather  refer  that  back  to  the  two  committees,  and  let  the 
chairmen  work  it  out.  There  will  have  to  be  a  cross  ref- 
erence.  Mr.  Bond? 
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MR.    BOND:      Mr.      Chairman,    I  would   suggest   to  the 
Committee    that    they  consider   Mr.    Smith's    language,   which 
goes   a   little    further    than  saying   as   practicable.      I 
think   if  he   could  rephrase    that      it  would   be  well. 

THE  CHAIRMAN:      Could   you  do  that,   Mr.    Smith? 

MR.    SMITH:      I  said    the  ratio  of  the  number   of 
senators    in  each  senatorial  district   shall  be   equitable 
and  proportionate    to   the   population,    as   determined  by  law. 

THE   CHAIRMAN:      Will   the   Committee    take    that 
language    into  consideration,   Dr.      Bard? 

DR.    BARD:      Yes. 

THE  CHAIRMAN:   Is  it  satisfactory  to  you, 
Mr.  Gentry,  to  have  the  other  question  referred  back  to 
the  committees? 

MR.  GENTRY:   Yes. 

JUDGE  ADKINS:   That  seems  to  me,  Mr.   Chairman, 
to  require  an  absolute  equal  division,  and  I  would  think 
that  would  be  even  more  stringent. 

hCl.  BOND:   Make  it  relatively  proportionate. 

THE  CHAIRMAN:   All  right,  Section  4 ,  Dr .  Bard. 

DR.  BARD:   Section  4,  Page  5:   One,  but  not 
luorc  Lh.iu  two  scuaVgyj^cK^Uo^UR^bV^iNi^M^^tk  t^ach  senauorial 
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district.   One,  but  not  more  than  six  delegates  shall 
represent  each  house  district. 

Under  this  section,  although  the  General 
Assembly  is  given  the  power  to  determine  whether  there 
will  be  single-member  districts  or  multiple -member  dis- 
tricts, the  top  limitation  is  fixed  of  no  more  than  six 
delegates  from  any  one  house  district,  and  of  no  more 
than  two  senators  from  any  one  senatorial  district. 

THE  CHAIRMAN:   Dr.  Bard,  may  I  ask  a  question 
before  we  get  into  discussion?  The  phrase,  One,  but 
not  more  than  two,  seems  to  me  to  be  inconsistency  in 
itself.   Doss  this  mean  at  least  one,  but  not  .nore  than 
two? 

DRc  BARD:  At  least  one. 

THE  CHAIRMAN:  Would  it  be  better  to  say  it 

that  way? 

MR.  BROOKS:   I  might  read  a  suggested  alter- 
native provision  that  would  correct  what  is  probably 
a  grammatical  error.  Each  senatorial  district  shall  be 
represented  by  at  least  one,  but  not  more  than  two  sena- 
tors.  Each  house  district  shall  be  represented  by  at 
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least   one   but  not  more    than   six  delegates. 

DR.    BARD:      That    is   better. 

DR.    BURDETTE:      That   still   has    a   grammatical 
error,    by  saying  by   one   but  not  more    than   two  senators. 
The    one   and    the   plural   of  delegates   and   senators  won't 
go   together. 

THE   CHAIRMAN:      Let's   refer    that   to   the  Committee 
on   Style. 

DR.    BURDETTE:      This    is   a   good    illustration   of 
how  the   committees   cai^  perhaps   working  through   the 
Executive   Director,    get   out   some    of   these    things    that 
English   purists   would   squabble    over.      They  don't   change 
Substance . 

MR.    BROOKS:      We   have    the    idea   that  we   do  want 
to  refer    this    to   Style. 

^Sl .   MILES:      For  my  edification,   would   you 
repeat  what   you   said   a  while   ago? 

MR.    BROOKS:     All  right.      First,    this    is   sub- 
stitute   for   Section  A:      Each   senatorial  district   shall 
be   represented   by  at    least   one,   but   nor  more    than   two 
senators  . 
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DR.    BURDETTE:      One    senators? 

MR.   BROOKS:      Each  house   district   shall  be 
represented   by  at   least   one,   but  not  more    than  six  dele 
gates. 

THE   CHAIRMAN:      The    obvious   solution   to   the 
grammatical   problem  is    to,    of  course,    include    the  word, 
senator,    and    the  word,    delegate,   but    let's   not  waste 
debate    on   that,   please.      That   goes    to   the   Committee   on 
Style. 

MR.    SAYRE:      Query. 

THE   CHAIRKxAN:      Go  ahead. 

MR.  SAYRE:  In  determining  that  there  shall 
not  be  more  than  two,  you  decided  that  it  was  all  right 
to  have  as  many  as  two  rather  than  a  single-member  dis- 
trict and  in  determining  six,  you  felt  that  that  was  not 
too  large  as  far  as  a  short  ballot  and  the  people's 
knowledge  of  people's  running.  Do  you  have  a  criterion 
by  which   to  judge    this? 

DR.  BARD:  One  of  the  standards  that  we  used 
was  that  of  the  present  State  Legislature,  the  one  that 
is   being  elected   currently,    though   I   think   at   present 
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1  there   are   some    legislative   districts   that  run   as   high  as 

2  eight.      V7ouldn't   that  be  right,   Mr.    Scanlan?     There   are 

3  eight   delegates? 

^  MR.  SCANLAN:   Seven. 

5  DR.  BARD:   In  Baltimore  City,  there  is  one 

6  that  has  eight.  We  felt  that  eight  would  be  too  many, 

7  and  in  general  we  used  the  standard  that  is  currently  in 

8  operation. 

9  MR.  SAYRE :   I  question  whether  even  the  current 
10  standard  is  good  from  the  viewpoint  of  a  short  enough 

H  ballot.   That  is  all  I  am  questioning.   In  my  ouno. 

12  figuring  out,  it  seemed  to' me  that  five  was  about  as 

13  high  as  you  could  go  and  still  be  reasonably  well  in- 

14  formed  as  far  as  the  general  public  is  concerned,  and  I 

15  wondered  if  you  might  reconsider  at  least  reducing  the 

16  number  in  the  House  for  any  one  district,  down  to  five. 

17  DR.  BARD:   I  don't  want  to  go  through  what  v;e 

18  did  last  night  in  connection  with  percentages.   We  might 

19  settle  for  five  and  a  half,  but  seriously,  we  believe  that 

20  this  would  require,  if  we  had  single-member  districts, 

21  some  of  us  believed  this  at  any  rate ,  up  and  down  the 
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line,  this  would  mean  that  you  would  have  to  chop  up  your 

suburban  counties  into  a  goodly  number  of  districts, 
and  at  present  this  would  mean  Montgomery  County  would  have 
how  many  districts,  Mr.  Scanlan? 

MR.  SCANLAN:   Sixteen  for  a  s ingle -member . 

DR.  BARD:   Baltimore  County  would  have  twenty- 
three  . 

MR.  SAYRE:   That  is  the  point.   If  youmake  it 
six,  you  are  still  going  to  be  dividing  Montgomery  County 
up,  and  therefore  it  isn't  going  to  hurt  to  divide  it 
by  one  more  district  and  have  it  spill  over  into  another 
county. 

THE  CHAIRMAN:   The  problem  is  not  that  simple. 

MR.  MINDEL:  How  will  that  shorten  the  ballot? 
Suppose  you  have  tv;o  men  running,  tv;enty  candidates.  You 
can  have  six  men  running  and  seven  candidates. 

MR.  SAYRE:   As  many  men  can  run  as  want  to. 

MR.  MINDEL:  You  said  something  about  shorten- 
ing the  ballot. 

MR.  SAYRE:   The  way  in  v;hich  slates  are  about  to 

be  formed  would  seem  to  m.e  to  make  it  so  you  are  more 
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1  likely   to  have   a   reduced  number    of  bona   fide   candidates, 

2  if  you   limit    the  number    that   could  be   elected    from  any 

3  one   district. 

4  MR.    MINDEL:      It  hasn't  followed   in   the   past. 

5  MR.   MILLER:      Mr.    Chairman,   when   the   Committee's 

6  recommendation   for   staggered   elections  was  voted   down,   I 

7  think  we  discussed   all   this    once  before    in  connection 

8  with   that. 

9  THE   CH/.IRMAN:      We   did.      Let  me   ask   this,    and   I 

10  meant    this    in  my  comment    to  Mr.    Sayre :      Isn't   it   true, 

11  Dr.    Bard,    that   the   problem   of  reducing   the   number   is  not 

12  simply  adding  one  more  district,   but   in   creating  real 

13  problems    in  very   thickly  populated   areas,    that   you  end 

14  up  with   such  a   small  neighborhood    that  you  have   a   problem? 

15  DR.    BARD:      That    is   right.      There    is   no   integrity 

16  within   the   neighborhood   itself. 

17  THE   CHAIRMAN:      Any   further   discussion?     Do   you 

18  V7ish   to  make   a  motion,   Mr.    Sayre? 

19  MR.   SAYRE:      No. 

20  THE  CHAIRMAN:   Go  ahead,  Dr.  Bard. 

21  DR.  BARD:   Section  5.   I  think  this  V7ill  bring 
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1  some  discussion:  Within  one  calendar  year  after  official 

2  publication  of  the  population  figures  of  each  decennial 

3  census  of  the  United  States,  the  General  Assembly  shall 

4  redistrict  the  State  in  accordance  with  the  provisions  of 

5  this  Article.   If  the  General  Assembly  has  not  enacted  a 

6  plan  of  redistricting  within  such  one  year  period,  the 

7  governor  shall  promulgate  a  plan  of  redistricting  which 

8  shall  become  law  upon  publication  by  the  governor.   If 

9  the  governor  has  not  published  a  plan  of  redistricting 

10  within  sixty  days  after  the  expiration  of  such  one  year 

11  period,  the  Court  of  Appeals  in  the  exercise  of  original 

12  jurisdiction  may  upon  the  petition  of  any  qualified  voter 

13  order  the  governor  to  promulgate  and  publish  a  plan  of 

14  redistricting. 

15  Because  members  of  this  Conauission  have  not  had 

16  this  paper  until  today,  I  would  like  to  read  the  comment: 

17  In  keeping  with  the  Committee's  view  that  the  General 

18  Assembly  should  be  strengthened  and  given  more  respon- 

19  sibility  rather  than  less,  this  section  leaves  reapportion- 

20  ment  to  the  General  Assembly  itself  in  the  first  instance. 

21  We  would  like  to  emphasize  that. 
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A  deadline  is  provided  within  which  time  the 
General  Assembly  must  act  or  the  governor  shall  have  the 
right  to  act.  The  courts  are  given  the  power  to  act  only 
if  the  General  Assembly  and  the  governor  have  not  taken 
action  within  the  time  prescribed.  This  Section  5  is 
similar  to  the  Proposed  Alternate  II  on  apportionment 
and  redistricting  of  the  General  Assembly  adopted  by  the 
Young  Democratic  Clubs  of  Maryland  in  September  of  1964. 
It  should  be  noted  that  the  first  reapportioned  General 
Assembly  after  the  1970  census  will  be  the  one  to  be 
elected  in  November  1974.   That  is  a  long  time  off. 

The  Committee  further  recommends  inclusion  at 
the  appropriate  place  in  the  nev;  constitution  of  a  pro- 
vision' that  any  plan  of  reapportionment  adopted  by  the 
General  Assembly  or  promulgated  by  the  governor  shall  not 
be  subject  to  the  referendum. 

We  will  come  to  that,  perhaps  separately. 

THE  CHAIRMAN:   Any  questions? 

JUDGE  ADKINS:   Is  the  sanction  if  the  governor 
refused  to  abide  by  an  order  of  the  Court  of  Appeals? 

MR.  CASE:  He  would  be  in  contempt  of  court. 
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1  DR.  BARD;   I  think  you  can  answer  that  better 

2  than  I  as  a  judge. 

3  MR.  MELVIN:   I  haven't  given  much  thought  to 
^  this  last  sentence,  but  I  am  wondering  about  the  idea  of 

5  giving  the  Court  of  Appeals  original  jurisdiction  in  a 

6  reapportionment  case.   It  seems  to  me  that  would  require 

7  taking  testimony  and  actually  trying  a  case.   I  am  won- 

8  dering  whether  it  is  necessary  to  provide  it  go  originally 

9  to  the  Court  of  Appeals  and  why  not  have  it  come  up  in 
10  the  normal  way  and  be  tried  in  a  court  with  a  record, 
H  and  then  subject  to  review  by  the  Court  of  Appeals? 

12  XHE  CHAIRMAN:   Dr.  Bard,  do  you  want  to  answer 

13  that? 

14  MR.  SCANLAN:   I  think  it  is  because  we  wanted 

15  to  eliminate  one  of  the  many  steps  that  are  in  this 

16  process.   VJe  have  the  Legislature,  the  governor,  and  then  V7e 

17  have  to  go  to  the  Circuit  Court  of  Anne  Arundel  County  and 

18  the  Court  of  Appeals.   You  would  have  four  tiers.   It  seems 

19  to  us  that  the  question  of  a  reapportionment  in  a  situation 

20  like  that  would  be  of  such  paramount  public  importance 
^1  that  the  Court  of  Appeals  would  be  the  last  authoritative 
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1  voice  that  would  be  heard  on  it  anyway,  and  while  we 

2  concede  it  is  unusual,  there  is  precedent  in  other  States 

3  for  having  original  jurisdiction  proceeding.   Michigan 

4  has  it  on  mandamus.   It  saves  about  a  year.   That  is  the 

5  primary  reason. 

6  I  do  share,    I    think.    Judge  Adkins '    query  about 

7  what   the   court   could   do   if   the   governor   didn't   promul- 

8  gate    the   plan.      At   the    time    I  was    thinking  in  terms    that 

9  if  the   governor's   plan  wasn't   passed   by   the   court    or   he 

10  ddn't   act,    the   court    itself  would    in   the   exercise    of   its 

11  equity  power,    as    it  has   done,    in  many   cases,   would   put 

12  into  effect   its    own   temporary  plan.      I    think   that  would 

13  be   better.      I   agree   with  Judge   Adkins    on    that,    but    on 

14  the   question   of  why  we   did    it   this  way,    I   think   that    is    the 

15  ansv7er . 

16  MR.    MELVIN:      To   save    time? 

17  MR.    SCANLAN:     To   save    one    step   and   as    a  prac- 

18  tical  matter,    the   case  would   come    to   the   Court    of  Appeals 

19  anyway. 

20  MR.  MELVIN:   That  is  true  of  any  case. 

21  MR.  SCANLAN:   Secondly,  these  type  cases  don't 
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involve   evidence    in   the   statistical   sense. 

THE   CHAIRmN:      I  wonder   if   it  wouldn't   save   us 
time   not   to  discuss    that   question   unless   we   are   going 
to  leave   with   the   Court    of  Appeals    the   question   of   original 
jurisdiction.      Let's   consider    first   the   basic   question 
of  whether   you  want   to  leave    in   the    last   clause,   because 
if  not,   you  wouldn't  reach   the   question   that  Mr.   Melvin 
raised  . 

MR.   HAILE:      Mr.   Chairman,   might   I   suggest   this 
would   be  within   two  calendar   years   after   publication   of 
the   population   figures?      I   don't   know  when    they  publish 
it,   but   it   seems    to  rae    two   years   would   be   safer    than   one 
year,   because    it   takes   some    time   to  work  up   this   reappor- 
tionment.     Maybe    they  can't  get    it  done   by   the   pending 
legislature . 

THE   CHAIRMAN:      Dr.    Bard,    do   you  want   to  com- 
ment? 

DR.    BARD:      My   own   feeling,    and   our  Committee 
didn't  discuss    this   at   all,   would   be   that    that   isn't   a 
bad  recommendation,   because   actually   the    two-year   period 
would  not  hold   us   back   in   terms   just    the  way   the   statistics 
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would    fall,    it  would   not  hold   us   back   in   terras   of  making 
it  effective   at    the    time    of   the  next  General  Assembly.      I 
am  speaking  personally. 

THE   CHAIRMAN:     When  are   the   census    figures 
available? 

DR.    BARD:      I  met  with   a   group   that  was   ex- 
ploratory  in   terms    of   the   1970  census,    as    far   as    Baltimore 
City  was   concerned,    and    they   said    that    they  were   going  to 
get   them  out  more   rapidly   than   ever   before.      He    talked, 
just    the    implication  was    that    it  would   come    out    toward    the 
end    of   1970.      If   this  were    to  be   so,    then  you  would    still 
have   until   1972,    and    that  wouldn't  be   bad,    because   elec- 
tion wouldn't    take   place   until   1974.        Even   if   they  v;eren't 
out  until    1971,    all    of   this   has   been   speeded   up  by  data 
processing. 

DR.    BURDETTE:      After    the   election   of   1982,    you 
have   got    a   problem. 

KR.    SCANLAN:      Why  do   you  have   a   problem  in   1982? 

DR.    BURDETTE:      Because    if  1974   you   have   the 
Legislature   elected,    it  would   be    1982,    and   since   you  won't 
get    these    figures    -- 
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MR.    SCANLAN:      What   are   you   talking  about? 

DR.    BURDETTE:      Am  I  not   right?      I   am   thinking  ablout 
the   next  dicennial   census    in  which   the  election  will  be 
in   1982   instead    of   1984.      He    is    talking  about    1974,    and 
I  am   thinking   of  what   you   get   into  in   the    future,    because 
every   twenty  years   you  have    to  do   it  within   two   years    of 
the   census.      It  has   been  coming   out  now   in   the   summer. 
It   depends    on   the   State.      We   don't   know  where   we  would 
be    --   the   summer    of   the   year    following.      That    is,    in 
other  words,    it  would   be    1971,    1981,   but   that    is   close 
going   in    1981   to   get   an  election   of    '82. 

DR.    BARD:      The   way   they  are    talking  now,    they 
are    talking  about   getting   it   out  by  the  winter    of  the 
same   year . 

DR.    BURDETTE:      Even   so,    a   two-year   proposition. 
It  may  be   all  right. 

THE   CHAIRMAN:      Wouldn't   you  miss    it   anyhow  on 
a    one-year   limitation   on   the  basis    of   the   census    of   1980 
if   the    figures  were   available    in   1981,    in   the   summer   of 
1981? 

>ni.    SCANLAN:      They  are   available    quicker    than 
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that.      We   had    the   unofficial   figures    in   late    '60. 

DR.    BURDETTE:      You   can't   go   on   unofficial 
figures . 

MR.    SCANLAN:      We   had    official   figures    in   the 
spring   of    '61.      I   know  with  data   processing,    it    is    in- 
conceivable   they  won't  be   getting  it    out  much  more   quickly 
than   in   the   past. 

DR.    BURDETTE:      I  hope    you   are   right.      I  would 
still   presume  we   don't  want   to  put    this    off   to   the   elec- 
tion  of   1988,    for   the    1980  period      for    the  reapportion- 
ment  of  redistricting   the   Legislature. 

THE  CHAIRMAN:     Would    it?      If  your    figures  were 
available    in   the   first   two  months    of   1981,   what  would 
be    the   difference? 

DR.    BURDETTE:      I  was   really  speaking  to 
Mr.   Haile's   suggestion.      That  would   throw   it,    a    two-year 
one   would  mean   the   Legislature  would  have    to  redistrict 
by   1983,    say  January   1,    '83,   but    that   is   after    the  elec- 
tion  of    '82.      That    is   my  point.      I   don't    feel   strongly 
about    it.      I   agree   with   your    point,    but    I   am   trying   to 
make    it   practical.      That    is   all. 
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THE   CHAIRMAN:      Mr.    Sayre? 

MR.    SAYRE:      Mr.   Chairman,    I   think   this    is    a 
very   fine    article,    but   there    is    one  matter    of  principle 
here    that   I  question.      I  don't   know  why  we   allow  the 
Legislature    to  be   exempt   from  that  which  we  would   apply 
to  everybody  and  every   other   type   of   thing  when   it   comes 
to  being  judge    and   jury   of  what   you  do.      It  just   seems 
inappropriate   to  me    that   the   Legislature    should  be   judge 
and   jury   of   its    o\<ra  apportionment,   and   because    of   that, 
it  would   seem  to  me    that    this   kind    of  article    ought   to 
come   under    the  Executive   Department   article    as   a  respon- 
sibility  of   the   governor,    and    that    the   promulgation,    if 
it    is   patterned   after    the  model  which   I   think    is   very 
practicable,    it   allows    for   a  blue  ribbon   coirimission   to 
be   appointed   by   the   governor,   which   has,    let's   say,    90 
days    in  which   to   consider   the   new  apportionment  basis, 
after    the   dicennial   census.      You  don't  have    this   problem 
of   time   which  you   are   discussing  now,   because    it   could 
be   done  within   90  days   and    the   governor  has,    let's   say,    30 
days    in  which   to  have    the   promulgation  made,   with   any 
changes    that   he  might   insert.      It  becomes    law,    and    then   I 


Court   Rtporltrt 


THE  JACK  SAIONiON   REPORTING  SERVICE 
100  Equitable    BuiMing 
Ballifnore  2,   Maryland 


Ltiinilon  9-6.*ti0 


362 


1 
2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 


would  perhaps  under  the  new  proposed  judiciary  setup 

have  original  jurisdiction  in  the  Appellate  Court,  rather 

than  the  Supreme  Court  of  Appeals. 

England  has  worked  this  out  very  well  wherein 
a 
you  have/body  of  around  ten  people.   They  have  offices 

that  such  a  body  represents,  such  as  the  Chancellor  of 

Oxford,  Head  of  the  Civil  Service  Conmission,  et  cetera. 

I  don't  think  that  is  appropriate  in  Maryland,  but  we 

can  certainly  have  a  body  appointed  by  the  governor  to 

draw  up  the  criterion  by  which  the  Legislature  would 

automatically  be  apportioned.   It  should  not  be  a  concern 

of  the  Legislature.   If  we  are  going  to  toss  the  buck 

to  this  type  of  thing,  we  ought  to  be  able  to  say,  I  can 

try  myself  for  my  own  crime,  for  my  ovm  advantage,  for 

any  other  type  of  arrangement  I  make. 

THE  CHAIRMAN:  Any  further  discussion? 

MR.  MINDEL:   Mr.  Chairman,  what  troubles  me  is, 
and  I  am  on  the  Committee,  suppose  the  governor  is  ordered 
to  promulgate  such  a  plan;  I  know  that  in  the  early  part 
of  the  section  it  speaks  of  the  Legislature  coming  up  with 
a  proportionate  plan,  et  cetera.   But  would  the  governor 
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nothing  here.      The    governor   apparently  could   come   up 
V7ith   any  plan   that  he  wanted.      His   hands  would   be    tied 
just   as    the   Legislature   is    to  come   up  with   such   a   plan, 
and    in   further    thinking  about   it,    I   am   inclined   to  agree 
somewhat  V7ith  Mr.    Sayre   about    the   Commission.      The   Court 
of  Appeals   says    to   the   governor.   Go  ahead  and   prepare   a 
plan.      Suppose   he   prepares   a   plan   to  his    own   liking.      Where 
is  he   bound   the  v;ay  the  Legislature   is   to   this   proportion- 
ate  factor? 

THE  CHAIRMAN:      Wouldn't   Section   3   still  be 
applicable? 

MR.   MINDEL:      I  don't  know.      It   says    the   Legis- 
lature . 

DR.   WINSLOW:      It  merely  says   the    State   shall 
be   divided    into  districts. 

MR.    SCANLAN:      I   think   the   standard   by  which   any 
plan  would   be   judged,   V7hether   it   be   the   Legislature    or 
the   governor,   would   be    the   standards   set   forth   in   Sec- 
tion  3   and    if   the   governor   promulgated    a   plan   that   a 
citizen  didn't   like,   he  would    obviously   go   into   the   Court 
of  Appeals    saying   in  effect  no   plan  has  been   promulgated 
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1  and  request  that  the  court  do  something.   I  v/ould  like 

2  to  see  some  change  in  that  last  sentence. 

3  MR.  MINDEL:   That  last  sentence  throws  me,  too. 

4  THE  CHAIRMAN:   I  would  like  to  make  a  comment, 

5  since  no  one  else  has,  on  Mr.  Sayre's  position.   It  seems 

6  to  me  there  is  quite  a  difference  between  saying  in  a 

7  situation  like  this  that  the  Legislature  is  being  judge 

8  in  its  own  cause  and  applying  that  to  any  judicial  pro- 

9  ceeding,  because,  of  course,  in   our  concept  of  the 

10  separation  of  powers,  we  do  regard  each  coordinate  branch 

11  of  government  as  entirely  separate  and  distinct  and  inde- 

12  pendent.   Each  house,  for  instance,  is  the  judge  of  the 

13  election  of  its  own  members,  but  it  seems  to  me  that  you 

14  are  here  dealing  with  a  political  question,  and  while  I 

15  have  no  strong  views  on  it  I  would  certainly  be  inclined 

16  to  say  that  the  political  question  ought  in  the  first 

17  instance  be  resolved  by  the  most  representative  group 

18  in  our  government,  rather  than  by  either  a  judicial  or 

19  executive  department  or  commission.   I  merely  want  to 

20  point  out  to  you  for  your  consideration  in  this  that  you 

21  do  keep  in  mind  that  the  general  proposition  of  separation 
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of  powers  in  deciding  this  question. 

MR.  MILES:   The  executive  would  have  some 
control.   He  would  have  the  right  of  veto,  would  he  not, 
on  any  plan  that  is  produced  and  isn't  that  all  that 
would  be  necessary? 

THE  CHAIRMAN:   Any  other  comment? 

MR.  SAYRE:   Could  I  make  one? 

THE  CHAIRMAN:   Mr.  Sayre? 

MR.  SAYRE:   I  am  not  trying  to  give  the  governor 
something  that  the  Legislature  also  may  not  ought  to  have, 
but  setting  up  under  the  Constitution  something  that  is 
above  both  bodies  as  to  how  reapportionment  should  be 
done,  and  when  you  toss  it  back  into  the  Legislature,  which 
by  its  very  nature  v/ill  consume  a  lot  of  time  that  might 
be  better  done  to  other  types  of  bills,  it  just  seems  to 
me  that  if  you  have  something  that  more  or  less  automatic- 
ally works  for  the  reappprtionment ,  it  takes  the  onus  of 
the  Legislature  of  having  to  work  out  some  political 
arrangement . 

THE  CHAIRMAN:   But  there  isn't  any  way  to  mc'ke 
it  automatic.   It  has  got  to  depend  on  the  judgment  of 
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people;  and  this  means,  it  seems  to  me,  that  you  have  got 
to  put  it  into  one  category  or  the  other  of  branches  of 
government,  either  in  the  Executive,  Judicial  or  Legis- 
lative, one  way  or  another. 

Mr.  Melvin? 

MR.   MELVIN:     As   I  read    this   article      the  main 
purpose   of  it    is    to  insure   that   something  be   done   by  a 
certain    time,    and    I  will   ask   the   question,   does    that   in- 
clude  review  by   the   courts    of   the   plan?     Let's    take   an 
example  where    the   Legislature   does   adopt   a   plan,    and   some- 
body doesn't   like    the   plan.      Is   his   recourse    immediately 
to    the   Court    of  Appeals   under    the  plan? 

MR.    SCANLAN :      No.      I  would    say   if   the    Legis- 
lature  enacted   a   plan   and   the   governor   signed    it,    and   some- 
one  didn't    like    it,   he   could   bring  a   suit    to  enjoin   the 
statute    from  going   into  effect   or   being   applied    in,    say, 
the   Circuit   Court  where   he    lives    or   the   Circuit   Court    of 
Anne  Arundel  County. 

MR.   CASE:      Or    the   Federal  Court. 

MR.   SCANLAN:      Or    the   Federal  Court.      I   assume 
since  v/e   now  have    seme   standards    in  Section   3,   not   as 
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specific   as  we  would  want   them,    but  we  have   a   standard 
in   there,    he  would   say  that   that   plan  does   not   comply 
with  Section   3  of  the   State   Constitution,   nor   does    it   com- 
ply with   the    14th  Amendment,    and   it  would   go  up    in   the 
formal  course.   Circuit  Court,   Court    of  Appeals,   and   then 
it  could  be    taken   to   the   Supreme   Court.      I   think   if  he 
went   into  Federal  Court,   while    there    is   still   some   danger 
the  Federal  Court  might   take  jurisdiction,    in  view  of  the 
Section   3,    I   think   the  Federal   Court  V70uld   abstain, 
saying,   We  would    like    to  hear    first  v;hether   this   plan 
violates    the   State   Constitution   of  Maryland.      If  it  does, 
there    is  no  need    for   us    to  pass   on   it   anyway.      I    think 
that   is  what  would   happen   in   that  case. 

MR.    MELVIN:      Then   if  the  General  Assembly  does 
enact   a   plan   in   a  year,    and   somebody  doesn't   like    that, 
then   the   same    thing  would   apply? 

MR.    SCANLAN:      That   is   right. 

MR.   MELVIN:      If  the   governor   publishes    one. 

MR.    SCANLAN:      They   didn't    like    that. 

MR.    MELVIN:      They  didn't    like    that    it   goes 
into   the   same   proceeding,    so  what  you   are    talking  about 
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1  here    is   getting  something  done  within   a  certain   time. 

2  MR.    SCANLAN:     That   is  right. 

3  THE  CHAIRMAN:      Mr.    Case? 

4  MR.   CASE:      Mr.   Chairman,    the  words,    One   calen- 

5  dar   year,   bother  me   a   little  bit,   because   conceivably 

6  this  means    that   you   could   go   twenty-three   and   a   half  months 

7  after   the    official  publication   of   the   census   before    the 

8  Legislature  would   have    to  act.      Coming  back  to  your 

9  point,   Franklin,    in   1982   this   would   put  us   past    —   in 

10  the    1980's    it  would   put   you  up   to   1986.      It   seems    to  me 

11  that   —   I  haven't   got      any  real  strong   feeling  about   this, 

12  but  keeping  with   the    idea   of   getting  something  done, 

13  an  eighteen-month  period,    an   outside   period    of  eighteen 

14  months    from   the   day  rather   than   saying   one   calendar   year 

15  after,   because   calendar   year,    of  course,    you  could   go 

16  all    the  way   to    the   current  year   and   you  haven't  got   a 

17  calendar   year. 

18  DR.    BURT)ETTE:      Some   date  before   the  next   elec- 

19  tion   or   before    the    filling  dates    for   the   primaries    for   the 

20  next  election,    something  like    that. 

21  MR.    CASE:      Yes,      The   term,    One   calendar   year. 
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has  been  before  the  courts  in  a  number  of  situations,  and  i|t 
can,  when  you  have  that  kind  of  a  clause,  it  does  involve 
a  twenty-three  months  and  twenty-nine  day  period.   It  can  b]e 

DR.  BARD:   That  is  a  good  point. 

MR.  HAILE:   I  agree  with  Mr.  Case.   After  this 
debate,  I  agree  eighteen  months  is  better  than  two  years. 

THE  CHAIRi-IAN:   May  I  suggest  we  defer  for  the 
momant  the  question  of  the  time,  because  I  don't  think 
we  can  consider  that  until  we  have  considered  the  other 
question  as  to  the  procedure.   It  seems  to  me  you  will 
have  difficulties  with  time  if  your  procedure  goes  one 
way  or  the  other. 

DR.  BARD:   Mr.  Chairman,  could  we  in  our  voting 
divide  it  up  so  that  perhaps  the  last  statement  dealing 
with  the  Court  of  Appeals  could  be  voted  upon  separately, 
or  else  in  terms  of  the  possibility  of  a  revision  that 
would  take  care  of  some  of  the  questions  that  were  noted? 

THE  CHAIRMAN:   I  wanted  to  have  that  separate- 
ly and  determined  first.   I  wanted  to  make  one  comment 
that  somebody  touched  on  but  didn't  exactly  make,  and 
that  is  that  it  seems  to  me  that  this  type  of  procedure 
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1  could    lead    to   an  unseemly  conflict  between   the   Judicial 

2  Branch  and   the  Executive   Branch.      Either    the   court  would 

3  have    to  back  down   and    if   the   governor   disobeyed    the 
4:  order    or    it  would   have   to  send   him   to  jail.      I  don't  know  h 

5  it  vjould   enforce    it.      I  don't   know  what   officer  would   physic- 

6  ally  carry  him  to  jail,   but   that    is    the  kind    of  conflict 

7  it   seems    to  me    that  v^e  must   avoid.      I  wonder   if  the 

8  Committee   gave   consideration   to  providing   as    an   alternate 

9  that    the   Court    of  Appeals   appoint   a   coirmission   to  do   the 
thing  rather    than   to   order    the    governor   to  do   it;    if  he 

11  has    already   failed    to  do   so,    I   don't   see    that   you  can  have 

12  anything  except   conflict   by   ordering  him   to  do. 

13  MR.    SCANLAN:      I  would   be   content  just   to  give 

14  the   Court    of  Appeals    in   that   situation   the   power   they 

15  already  have   and  many  courts   have   exercised,   namely  to 

16  publish   their    own  plan,    to  remain  effective   until   such 

17  time    as    the   General  Assembly  shall  redistrict   the   State 
pursuant   to   Section   3   of  this   Constitution,    period. 


19  THE  CHAIRMAN:      What  my   question  was,   whether 

20  the   Committee   had   considered   as   an  alternate,    and   it 
21 


ma 


y  have    difficulties,    and    that    is   v;hy    I   ask;    instead    of 
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the  court  ordering,  the  court  appointing  or  requiring 
the  appointment  of  a  conunission  to  do  the  job.   Has  this 
been  considered? 

DR.  BARD:  We  have  not  considered  it,  but  I 
for  one,  would  think  that  it  would  be  a  good  idea. 

MR.  MILLER:  All  that  would  be  necessary  to 
place  the  matter  in  the  hands  of  the  court,  they  undoubted- 
ly would  appoint  a  commission,  but  if  they  wanted  to  sit 
aid  spend  hours  and  days  doing  it  themselves,  we  would 
have  no  objection.   I  would  suggest  that  we  leave  out 
anything  about  a  commission,  that  it  just  be  placed  in 
the  hands  of  the  Supreme  Court  of  Appeals. 

THE  CHAIRMAN:   I  don't  know  that  they  would 
undoubtedly  appoint  a  commission.   The  Federal  Court 
didn't,  the  three  judges  acted  on  their  own. 

MR.  MILLER:   It  should  be  in  my  opinion  in  their 
discretion,  whether  they  appoint  a  special  master  or  com- 
mission or  whatever  they  might  do,  but  if  the  responsibilitty 
is  with  them, that  is  as  far  as  we  can  go. 

THE  CHAIRMAN:   It  seems  to  me  there  are  three 
propositions  inherent  in  the  last  point,  one,  where  it 
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stands  as   it  is,  that  is,  that  the  Court  of  Appeals 
failing  action  by  the  governor  orders  him  to  act;  two, 
that  we  say  nothing,  which  leaves  the  matter  to  deter- 
mination by  the  courts  in  the  usual  course  of  litigation, 
or,  three,  a  provision  requiring  the  Court  of  Appeals  to 
appoint  a  committee  to  draw  up  the  plan. 

DR.  BARD:  Mr.  Chairman,  would  you  be  v;illing 
to  eliminate  that  first  choice?  In  light  of  our  discus- 
sion -- 

THE  CHAIRMj\N:   The  Committee  eliminates  it? 

DR.  BARD:   The  Committee  itself  would  probably 
eliminate  the  concept  of  ordering  the  governor. 

THE  CHAIRMAN:   Is  there  any  objection  to 
eliminating  from  consideration  the  consideration  that  the 
Court  of  Appeals  orders  the  governor.  All  right.  We 
have  left  two  propositions. 

MR.  SCANLAN:   The  second  proposition,  say 


nothing. 


THE  CF-AIRMAN:   Say  nothing,  leaving  it  to  the 


normal  course  of  litigation. 

hR.  SCANLAN:   No.   I  suggest,  as  a  third,  that 
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we   say  something,   namely,   we  may     express    the    inherent 
equitable   pov;er    they  have  now. 

MR.   MARTINEAU:      It  wouldn't  depend   upon   some- 
one   filing   a   Bill    of     Complaint    in  Equity.      It  would   be 
that   they  have   power    to  adopt   a  plan,    period. 

MR.    CASE:      In   original  jurisdiction. 

THE  CHAIRMAN:      Dr.    Bard,   which   is    the   proposi- 
tion  the  Committee  wants    to  espouse? 

DR.    BARD:      I   think   the   one   just  stated  would 
probably  be    the    one,   by  Mr.    Scanlan. 

THE   CHAIRMAN:      Do  you  want    to   take   a   sense 
of   the   Committee    on   that? 

DR.    BARD:      Before  we    take   the   sense    of   the 
Committee    on   this   question,    shouldn't  we    take   the   sense 
of  the   Commission   on   the    first   two  recommendations    together 
or   do  you   think  we   ought   to  do   it   all  as    one? 

THE  CHAIRMAN:      I  have   a   hunch   that    if  we   clear 
this,    the    others  will    fall   in. 

DR.    BARD:      All  right.      Let's    take?    the   sense    of 
the    last   point. 

MR.    CLAGETT:      Do   I   understand    the   question. 
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then,  would  be  if  the  governor  has  not  published  a  plan 
of  redistricting  within  60  days  after  expiration,  et 
cetera,  then  the  matter  will  be  with  the  Court  of  Appeals? 
MR.  SCANLAN:   No,  provided  someone  brings  it 


there  . 


it. 


MR.   CLAGETT:      That   isn't   the   way  I   understood 


DR.    BARD:      That    isn't   the  way   I   understood    it. 

MR.   RARTINEAU:      My   thought  would   be,    it  would 
provide    if  the   governor    fails    to,  the  Court   of  Appeals 
shall  adopt   a   plan. 

DR.    BARD:      That   was  my   thought. 

MR.    SCANLAN:      This   didn't  go   that   far. 

THE  CHAIRMAN:      Let's   get   a    little    order.      Let's 
have   the   Coimiittee's  recommendation,    then  we   can  vote 


upon   it. 


DR.  BARD:   I  think  the  Committee  is  divided 


then. 

THE   CHAIRMAN:      As   Chairman   of   the   Committee,   wil 
you   submit    a   proposition  by  motion,    so  we   can  move?. 

DR.    BARD:      VJill  you   subiiiit   your   proposition? 
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MR.  CLAGETT:   Do  you  want  that  in  the  form  of 


a  motion? 


THE  CHAIRMAN:      Yes,    sir. 

MR.   CLAGETT:      I  move    that   Section   5   shall  pro- 
vide   that    if  the   governor  has  not  published   a   plan   of  re- 
districting  within   the    60  days   after    the   expiration   of 
such  period,   blank  period,    then   the  matter   shall  be 
determined   by  the   Court   of  Appeals   in  the   exercise   of 
original  jurisdiction.      The   Court    of  Appeals,    and    I  mean 
Supreme   Court   of  Appeals,    in  my   thinking,   would   so  want 
it   understood. 

THE   CHAIRMAN:      It    is   not   clear   to  me  whether 
you   are    talking  about   a   proceeding   initiated   by  a   litigant 

MR.    CLAGETT:      No.      I  didn't   say  that. 

THE  CHAIRMAN:      I  know  you  didn't,    but    you 
used    the   expression,    original   jurisdiction,   and   this    is 
vhat  made   me   uncertain. 

MR.    SCANLAN:      I   am   sorry  to  disagree  with  Hal. 
I   am   in   sympathy  with   the    general    idea   and   \.7hat  he   has 
in  mind,    but   I   don't    think  we   should    take    this    out   of 
the   adversarial   context.      It   should   come   as   a    lavjsuit. 
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even  if  it  comes  pursuant  to  the  original  jurisdiction 
of  the  Court  of  Appeals. 

THE  CHAIRMAN:   Before  we  discuss  it,  let  us 
make  sure  v/hathis  motion  is  because  I  am  not  clear  about 
it.  Would  you  state  it  again? 

MR.  CLAGETT:  Assuming  that  I  have  already  read 
down  to  the  comma,  blank  year  period,  then  the  matter 
shall  be  determined  by  the  Court  of  Appeals,  period. 

MR,  SCANLAN:  That  looks  like  the  Court  of 
Appeals  at  that  point  is  a  self-mover. 

MR.  CASE:  Would  you  accept,  upon  a  petition 
duly  brought  before  it? 

MR.  CLAGETT:   I  would  rather  see  it  automatical' 
ly  go  to  the  court  if  the  governor  has  failed  to  act, 
rather  than  waiting  for  a  petition,  although  I  am  aware 
that  you  have  got  to  have  something  in  controversy. 

MR.  SCANLAN:   As  a  practical  matter,  if  we  have 
no  plan,  there  will  be  taxpayer  petitioners  all  over  the 
place  . 

MR.  CLAGETT:   As  a  practical  matter,  I  will 
accept  that  addition  because  it  will  work  that  way  anyway, 
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upon  petition,  let  me  see  -- 

MR.  CASE:   Duly  filed. 

MR.  CLAGETT:  Duly  filed  will  do  it. 

THE  CHAIRMAN:  All  right. 

MR.  MELVIN:   Mr.  Chairman,  are  we  only  talking 
now  about  any  plan? 

THE  CHAIRMAN:   We  are  talking  about  any  plan, 
if  the  Assembly  has  failed  to  act  and  the  governor  has 
failed  to  act. 

MR.  MELVIN:  So  that  you  mean  the  plan,  this 
procedure  wouldn't  permit  a  taxpayer  to  file  a  petition 
if  he  disagreed  with  the  plan;  only  if  there  wasn't  any 
plan? 

THE  CHAIRMAN:  That  would  be  left  to  the  normal 
course  of  litigation. 

MR.  SaANLAN:   That  is  right. 
THE  CHAIR^N:   The  motion,  as  I  understand 
it,  is  that  the  last  part  of  this  section  be  amended  to 
provide  that  in  the  event  both  the  General  Assembly  and 
the  governor  have  failed  to  come  up  with  a  plan,  the  Court 
of  Appeals,  upon  petition  of  an  interested  party  may  do 
-so , 


Court  fi«port€r$ 


THE  JACK  SALOMON    REPORTING  SERVICE 
100  Equttablr   Building 
Baltimore  2,  Mainland 


Lexington   9-6760 


378 


1 
2 

3 
4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 


MR.  MARTINEAU:   That  is  right. 
THE  CHAIR^L^N:   Mr.  Scanlan,  do  you  want  to 
comment  further? 

MR.  SCANLAN:   No. 
THE  CHAIRMAN:   Mr.  Case? 
MR.  CASE:   Question. 

THE  CHAIRMAN:  Are  you  ready  for  the  question? 
DR.  BARD:  That  is  right. 

Mt.  MILLER:   Mr.  Chairman,  the  only  question, 
is  it  may  or  shall? 

THE  CHAIRMAN:   Shall,  I  take  it  is  the  motion. 

^2l.  CLAGETT:   Shall. 

THE  CHAIRMAN:   Are  you  ready  for  the  question? 
All  those  in  favor  signify  by  a  show  of  hands;  opposed: 
The  motion  carries,  23  to  1. 

Now,  Dr.  Bard? 

DR.    BARD:      Now  I    think  we    should    go  back   and 
vote   on   the   entire   section. 

THE   CHAIRMAN:      I  wonder   if  you   can  consider 
this   question   of  time,   and   the  reason  I  v/anted    to  defer 
it,    and   I    toss    this    out  because   I  can't   think   it    through: 
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Suppose    the   Legislature    or    the   government,   either   one, 
adopt   a   plan  within  whatever   time    limit   you   put   up   and 
through   a    taxpayer's   suit,    or   some   appropriate    suit, 
it   is   held    to  be    invalid.      Where,    then,    is    the   authority 
to   promulgate    an   alternate   plan,    if  whatever    time    limit 
you  had    put    in   has   by  that   time   expired?      Let's    suppose 
you   have    it  here    one   year  ,    or   tv/elve  months    or  whatever 
period   you    fix,    and    a   plan   is   promulgated   by   the  General 
Assembly.      Within    that    time    it    is    taken   to   court   and    ul- 
timately   two  years    later    is   held    to  be    invalid.      V7ho, 
then,    has    the  right    to  promulgate    a   plan,    the   General 
Assembly,    the   governor   or   the   Court    of  Appeals? 

MR.    MARTINEAU:      Don't   you   think   it  would   be    as 
they  have   done   now,    or   as  was   done    over    the   past    few 
years?      They  would   give    the   Legislature   so  much  time    to 
do   it    in   and    if   they   don't   do   it,    then   the   court  would 
retain    the   equity  jurisdiction? 

THE  CHAIRMAN:  The  only  thing  that  troubles  me 
is  if  you  put  a  time  limitation  in  here,  do  you  take  away 
that   pov7er'' 

MR.    MARTINEAU:      I   certainly  wouldn't    think   so. 
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MR.    CASE:      I  wouldn't    think  so. 

DR.    BARD:      Because    they  have    acted    in  good 
faith    in   terras    of   the    law,    it   seems    to  me. 

JUDGE  ADKINS:      Could    you   answer  by  saying 
during  a   specified    time    or   such   longer    time    as    the   Court 
of  Appeals   shall  direct? 

DR.   WINSLOW:      In   the   original   statement? 

JUDGE  ADKINS:      In   the    constitutional 
provision . 

DR.    BARD:      I  wonder    if   you  need    it.      You  don't 
need    it  now   the  way   it    is    operated. 

THE   CHAIRMAN:      Would    I  understand    that   every- 
body would    feel    that    if   the    plan,    if   the    period    is    one 
year    and    the  General  Assembly  acts,    and   then   it   subsequent' 
ly  after    the   year   period    is   held    to  be    invalid,    everyone 
would    feel   that    it  would    come   back,    and   you  would    start 
the    cycle    over   again  with    the   General  Assembly?      Leave 
the    language    to   the   ConL-^iittee ,    if  that   is    the    feeling   on 
the   principle. 

MR.    MARTINEAU:      Not  with    the    same    time    limita- 
tion.     I    think    it  v;ould   be   up    to   the   court    to  determine 
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in  its  order  how  much  time  they  would  have. 

THE  CHAIRMAN:   But  that  is  a  matter  of  language. 
I  want  to  get  the  principle.   Everybody  does  feel  that 
if  the  Legislature  adopts  a  plan  and  the  plan  is  held 
invalid,  you  come  back  to  the  Legislature  and  start  the 
cycle  again.   Does  anybody  object  to  that? 

MR.  HOFF:   You  go  through  the  court  processes 
any  number  of  times  and  delay  this  thing  forever. 

MR.  CASE:   I  agree  with  that. 

MR.  HOFF:   I  think  the  language  of  the  section 
that  we  have  just  adopted  would  take  care  of  the  matter, 
because  if  an  invalid  plan  has  been  promulgated,  and 
the  courts  have  thrown  it  out,  then  there  has  been  no  plan 
within  the  eighteen  months'  period,  and  any  petitioners 
could  request  the  Court  of  Appeals  to  promulgate  its  plan. 

THE  CHAIRMAN:   Then,  Mr.  Hoff  would  disagree 
with  the  other  viev/s  expressed  that  the  court  would  still 
have  the  power  to  extend  it? 

MR.  HOFF:   Yes. 

MR.  CASE:   If  I  were  writing  this  material,  I 
would  approach  it  a  little  differently.   I  think  I  would 
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have  started  off  with  a  positive  statement,  which  would 
say  in  effect  something  like  a  valid  plan  for  reapportion* 
ment  shall  be  adopted  in  blank  period  of  time  from  the 
time  the  census  comes  out  in  the  manner  following,  so 
that  the  time  limit  is  the  time  in  which  a  valid  plan  has 
to  be  enacted  and  adopted  by  somebody,  by  somebody. 
Now,  the  way  this  is  written,  it  merely  says  when  the 
thing  has  to  get  on  the  road,  so  to  speak,  and  hopefully 
it  will  be  valid  when  it  is  all  over. 

I  would  change  that  concept  to  say  that  the 
time  limit  expresses  a  period  in  which,  at  the  end  of 
which,  a  valid  plan  has  to  be  in  existence. 

THE  CHAIRMAN:   I  am  not  sure  that  I  understand 
what  position  you  take  on  Mr.  Hoff's  comment.   That  would 
mean,  then,  that  if  whatever  period  you  adopt  a  plan  has 
been  adopted,  but  is  subsequently  held  invalid,  that  the 
Legislature,  if  it  was  the  one  acting,  would  no  longer 
have  the  power  to  act? 

^E.  CASE:   That  is  right.   In  other  v7ords,  you 
would  have  to  have  a  plan,  and  it  should  be  geared,  of 
course,  in  the  next  election,  I  vzould  think,  the  next 
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seating  election.      I  haven't  worked   out  what   the 

mechanics  would   be.      it   seems    to  me    it  will   take   something, 

but   the  way   this    is,    it   can  dangle    forever,   really. 

MR.    CLAGETT:      If  you   stuck   the  word,   valid, 
in   front   of  plan,   wouldn't    that  do  it? 

THE  CHAIRMAN:      I  don't   think   that  meets    the 
Issue.      I  would    imagine    that  when  you   say  plan,    you  mean 
a   valid    plan,    but    that  would   not  meet    the    issue    that 
Senator  Hoff  and  Mr.    Case   have   just  raised. 

MR.   CLAGETT:      Then,   Mr.    Chairman,    the    issue 
is  whether    or   not  we   will   let    the   Legislature   struggle 
with   it   ad    infinitum  or  whether  we  will  require    that   a 
valid    plan  be    accomplished  within    the    time    schedule    set 
forth  here  . 

MR.    CASE:   That    is   right. 

MR.    MARTINEAU:      You  don't  know  whether    it    is 
valid. 

MR.    CLAGETT:      How  do  you  know  what    is    and  v^hat 
is   not  valid? 

THE  CHAIRMAN:      What    is    the   next  nature    of 
penalty,   having   to  make    sure    its   plan    is   valid    or   running 
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the   risk   of   losing   the  right    to  create    one? 

MR.    CLAGETT:      According   to   Section   3.      You   say 
as   nearly  as   practicable.      How  do  we   understand    that? 

^R.    MARTINEAU:      You   open    the   door    to   flexi- 
bility  in   Section   3   and   close    it  with   Section   5. 

THE   CHAIRMAN:      It  means    the    Legislature  makes 
a  determination   at    its   peril.      That    is   what   you   come   up 
with. 

MR.    CLAGETT:      I    think   that    is    the    answer. 

THE   CHAIRMAN:      Is    there   any   further   discussion? 

MR.    MILLER:      Only    this    comment,   Mr.    Chairman. 
It   seems    to  me    that    the   Supreme   Court   of  Appeals    is    the 
final  dictator    in   this  matter;    that   if  we    follow  Mr,    Case's 
suggestion   and   say   it  has    to  be   done   by  a   certain   time, 
the  responsibility  will  rest   on   them  to  either    find   the 
plan,    if  made   by   the   Legislature,    valid    or   invalid,    and 
if   it    is    invalid,   make    one    that    is   valid ^    because    they 
are    the   only   ones    that   can  say  whether    it    is   valid    or  not. 

MR.    HAILE:      Thst  V70uld    stay   in   effect   until    the 
next   census    th3n. 

THE   CHAIRMAN:      Any   further   discussion?   Mr.    Sa yrd? 
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1  MR.  SAYRE:   Mr.  Chairman,  would  it  be  all 

2  right  to  make  a  motion  as  a  substitute  motion  so  that  at 

3  least  the  body  of  my  thoughts  are  on  the  record? 

4  THE  CHAIRMAN:   There  is  no  motion  before  us. 

5  Go  ahead  and  make  any  motion  you  want. 

6  MR.  SAYRE;   I  move  a  substitute  motion  to 

7  the  following  effect,  dealing  with  apportionment  and  re- 

8  districting  of  the  General  Assembly.   I  move,  immediately 

9  following  the  promulgation  of  each  United  States  decen- 

10  nial  census,  the  governor  shall  appoint  a  board  of  fif- 

11  teen  qualified  voters,  to  make  recommendations  within  90 

12  days  of  their  appointment  concerning  the  apportionment 

13  of  the  House  of  Delegates,  with  possible  redistricting  and 

14  the  redistricting  of  the  Senate  districts.   The  governor 

15  shall  publish  the  recomniendations  of  the  board  when 

16  received.   The  governor  shall  promulgate  an  apportionment 

17  plan  with  possible  redistricting  for  the  House  of  Dele- 

18  gates  and  a  redistricting  plan  for  the  Senate  within  90 

19  to  100  days  of  appointment  of  the  board,  whether  or  not  it 

20  has  been  made  its  recommendations.   The  governor  shall 

21  accompany  his  plan  V7ith  a  message  explaining  his  reasons 
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for   any  changes    from  the  recommendations    of   the   board. 
The   governor's    apportionment   and  redistr icting  plan   shall 
be   published    in   the  manner   provided    for   acts    of   the 
General  Assembly   and    shall  have    the    force   of  law  upon   such 
publication.      Upon   the   application   of  any  qualified   voter, 
the    Supreme   Court   of   the   State   of  Maryland    in   the   exercise 
of  original   exclusive   and    final  jurisdiction   shall  review 
the   governor's   apportionment   and   redistricting  plan   and 
shall  have   jurisdiction   to  make   orders    to  amend   the   plan 
and   shall  have   jurisdiction   to  make    orders    to   amend   the 
plan    to  Cpniply     with    the  requirement    of   this   Constitution 
or    if  the    governor  has    failed    to  promulgate   an   apportion- 
ment   and   redistricting   plan  within   the    time   provided    to 
make   one    or  more   orders   establishing  such   a   plan. 

That    is    it. 

THE  CHAIRMf\N:      I    take    it   your  motion   is,   we 
approve    the   principle    of   that  rather    than    the   precise 
language? 

MR.    SAYRE:      Yes.   The    language    is  not    that    far 
off,    though,    I  don't   think. 

THE   CHAIRM^.N:      I   just   don't  V7ant    to   get    into   a 
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discussion  on  it. 


MR.  SAYRE:   That  is  correct. 

THE  CHAIRMAN:   Is  there  any  discussion?  Mr. 


Delia? 


MR.    DELLA:      Mr.    Chairman,    I   think   the    thought 
is   pretty  good,    but   I   think    it  would   be   just   a  waste    of 
time.      I    think  V7hen  we   get   into   this    type    of  situation, 
the   Legislature    is   going   to  be    the    ones    to  really  act   on 
it,    and    if   they  get    the  report    of  this   subcommittee,    they 
V7ill   tear    it  apart   and   start   afresh.      I   think   it    is   a 
waste    of   time    in   even   setting  up   a   governor's   committee. 

MR.    BOi^ID:      Again,    as   the   Chairman   stated   about 
ten  minutes   ago,    this    flies    in   the    face    of   the   adoption 
of  the   separation   of  po^cers .      I   am  opposed    to   it.      The 
Legislature   should   at  least  have   one   crack. 

MR.    HOFF:      I   am   in   favor   of   it   because    of   that. 
I   think   if  you   throv;   this   matter   of  reapportionment   into 
the  hands    of  the   Legislature,    you  v;ill  have   gerrymandering 
from  the  word   go.      As   a   practical  matter,    I    think   the 
governor    or   a   commission   or   the   courts  V70uld   do   a    far 
better   job    of    it,   having  no  personal    interest    in    it    than 
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would  the  Legislature. 

THE  CHAIRmN:  Any  further  discussion?  This 
is,  of  course,  the  obvious.   It  is  at  the  very  heart  of 
the  recommendations  of  the  legislative  committee,  and  it 
is  a  very  important  decision,  perhaps  the  most  important 
one  affecting  this  Article.   Any  further  discussion? 

DR.  TEMPLETON:   My  feeling  is  one  of  perturba- 
tion.  We  have  been  talking  all  these  days  about  the  his- 
tory of  this  Commission,  needing  a  strong  Executive,  a 
strong  Legislature,  respecting  the  authority  and  the 
right  to  perform  its  duties  in  the  Legislature,  and  lately 
we  seem  to  be  thinking  in  terms  under  which  with  regard  to 
the  Legislature  this  recommendation  is  now  being  taken 
away.   You  boyS  have  had  a  field  day  this  morning, so  as 
a  layman,  let  mo  ask,  have  we  not  been  talking  about  three 
levels  of  approach  to  this  problem?   One  is  the  Executive, 
well,  no,  one  is  the  Legislature  first.  This  was  the 
original  thought.   Secondly,  the  governor,  and  then  the 
courts  . 

THE  CHAIRMAN:   That  is  correct. 

DR.  TEMPLETON:   Is  this  not  sufficient  principle 
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related  principles  to  further  discussion?  Can  we  set  a 
limit  on  those  three  levels  of  responsibility? 

THE  CHAIRMAN:   Except  that  this  motion, 
Dr.  Templeton,  cuts  right  across  that.   The  proposition 
of  this  motion  is  that  you  take  it  out  completely,  com- 
pletely out  of  the  sphere  of  the  Legislature  initially, 
and  at  all  times  and  at  no  point  does  it  go  to  the  Legis- 
lature . 

DR.  TEMPLETON:   I  have  been  very  crude  and  un- 
kind to  Mr.  Sayre  because  I  disregarded  his  motion.   I 
am  thinking  now  about  the  levels  of  responsibility  in 
order  to  achieve  the  formulations  of  a  valid  plan. 

THE  CHAIRMAN:   I  understand  you.   What  you  are 
saying  is,  you  oppose  Mr.  Sayre 's  motion  and  you  think  it 
ought  to  be  left  in  the  three  levels  of  the  government's 
successor . 

DR.  TEMPLETON:   Yes. 

MR.  CLAGETT:   Mr.  Chairman,  I  think  this  prin- 
ciple that  is  really  what  probably  this  whole  Commission 
agrees  with,  but  what  Mr.  Sayre  has  done  here  to  to  raise 
the  question  of  practicality,  and  his  motion  goes  squarely 


Court  Rrporten 


THE  JACK  SALOMON   REPORTING  SERVICE 
100  tquitablf  Building 
Baltimore  2,   Maryland 


l<iinj/on   9-6^60 


1 

2 

3 
4 

5 
6 

7 
8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 


390 


in   that  direction   and   says   in  effect,    the   Legislature 
just  won*t   do   it,    and    Senator  Hoff  has   said    the   same 
thing.      You  waste   a   lot    of   time,   and   you  get  nov;here    in 
trying   to  carry   out   that   theory,   which   is   good,   but   if 
you    let    the   Executive   Department    take    the    problem  right 
initially  and   go  right   ahead    and   get   it  done   and   get   it 
done   promptly. 

DR.   TEMPLETON:      I  would   agree  with  him   in  part, 
but   I   think  you   are   disregarding   a  recommendation  made 
by  Mr.    Case,    in  which  he   suggested    a  reformulation   of 
this   problem,    so   that  we   put    the    time   period    first   and 
then  go   through   those    three    levels. 

MR.    BOND:      In  essence,    aren't  we    saying,   VJell, 
perhaps   we   might  have   new  reapportioned   Legislature  which 
might   be  responsible?     We  really  don't    trust   their   di- 
vorce   of   the   people   so  we    aren't  going   to   let   them 
apportion.      I   am  opposed. 

THE   CHAIRMAN:      Dr.    Burdette? 

DR.    BURDETTE:      I  would    speak    in    favor    of   the 
Legislature    doing    it,    not    alone    on   the   ground    of  separa- 
tion   of  powers,    but   I  make    the   point   that  here    I    agree   with 
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Mr.    Scanlan,    this    is    one   place   that   I  would    trust   the 
Legislature,   because    it    is   as   you   said,   Mr.    Chairman,  - 
the  most  nearly  representative   body,    but    you  haven't 
any  confidence    at   all   that   you  get   it  anywhere    in   the 
State    that  we  wouldn't  have   some   political   temptation, 
whether    it   be    in   the   Legislature    or    in   the   governor,    and 
I    for    one,   would   rather   have    it    in    the   body  closest   to 
the   population. 

THE   CHAIRMAN:      Mr.   Martineau? 

MR.    MARTINEAU:      I  would    like    to   comment,    I 
think   the   recent   acts    of  the   Federal  courts   regarding  con- 
gressional districts   doesn't  make  me   any  happier    to   leave 
it    to   them  than  with   the   Legislature. 

DR.    BURDETTE:      Exactly.      I    think  much   of   our 
distress   now  will   pass    away  when  we   get   the   guidelines 
firmly   in  mind.      I    think   there  will   always   be   some    temp- 
tations   to  gerrymander,    but    at    the    present    time,   we   have   not 
only   that  problem  but    the  problem   of  what    are    the    guide- 
lines  which   courts   will  demand,    and    that   complicates 


things  . 


THE   CHAIRMAN:      Any    further   discussion?      Are    you 
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ready  for    the   question? 

MR.    MILES:      Is    this   Mr.    Sayre's   motion? 

THE   CHAIRMAN:      Yes.      A   voice  Aye    on   the   motion 
is    a  vote    in    favor    of  taking   away   from  the   Legislature 
and    the   governor   and    the  Court    of  Appeals    the   power    to 
redistrict   and   conferring   that  upon   a   Commission.      Are   you 
ready   for    the    question? 

MR.   HOFF:      In   the    first   instance    only. 

THE   CHAIRMAN:      In  every   instance. 

DR.    BURDETTE:      Not   every. 

MR.   HOFF:      How  else   are    you   going   to  do   it? 

THE  CHAIRMN:      I  rule    that    the   principle    of 
the   motion   of  Mr.    Sayre    is    that   redistrict ing  be   accom- 
plished   initially   and    finally  by   a   commission   to  be 
created   as   provided    in  his  motion,   without  reference    to 
either   the   Legislature    or   the  Executive,    or   the   Judicial 
Branch,    except    to   the   extent    that    the    Judicial   Branch 
always   has    the   right    to  have    the    litigation. 

MR.  MARTINEAU:  Mr.  Chairman,  I  thought  it  was 
the  governor  acting  upon  the  Commission's  recommendation. 
It    is    a    little   bit   different    than   saying    the   Commission. 
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1  THE  CHAIRMAN:   I  think  that  is  correct,  to  be 

2  proposed  by  a  commission  and  promulgated  by  the  governor, 

3  in  accordance  with  the  recommendation  of  that  commission 

4  or  with  his  comments  of  disagreement. 

5  MR.  CLAGETT:   Can  I  be  assured  that  we  will 

6  have  a  chance  to  vote  on  the  revitalized  approach  as 

7  suggested  by  Mr.  Case? 

8  THE  CHAIRMAN:   If  this  motion  is  defeated,  you 

9  will.   Mr.  Case? 

10  MR.   CASE:      I  have    got   another    idea.      I  don't 

11  know  whether    it   is   appropriate,    as   an   alternative    to   this 

12  suggestion. 

13  THE  CHAIRMAN:      Let's    take    this    and    then  we 

14  will   take   up   any   others.     Are   you  ready   for    the   question? 

15  MR.    CASE:      You   don't  know  what  my    idea    is,    thoug 

16  DR.    BARD:      V7e   have    to   settle    this    first. 

17  THE   CHAIRMAN:      You    say   it    is    an   alternate. 

18  DR.   TEI4PLET0N:      Question. 

19  THE   CHAIRMAN:      Are    you  ready   for    the    question? 

20  All  right.      All   those    in   favor   of   the  motion,   please 

21  signify  by  a   show  of  hands.      Opposed.      The  motion   is    lost, 
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2  and  21.   Now,  Mr.  Case. 

MR.  CASE:  V/ell,  thinking  in  the  context  of 
trying  to  perhaps  reach  some  sort  of  a  compromise  here, 
my  idea  is  that  the  law  should  require,  the  Constitution 
should  require  the  wrapping  up  of  the  plan  within  a 
period  of  time,  happily  sufficiently  ahead  of  the  next 
general  election  so  that  it  will  apply  to  that  general 
election . 

An  alternative  to  this  might  be  a  program  like 
this:  That  the  principle  that  a  valid  plan  or  a  plan  has 
to  be  adopted  within  a  certain  period  of  time. 

MR.  MILES:   By  whom? 

MR.  CASE:  Wait  a  minute.   You  are  a  little 
too  fast  for  me,  Clarence.   You  always  have  been.   Then, 
might  it  not  be  possible  to  say  that  the  governor  shall 
immediately  convene  the  General  Assembly,  or  shortly 
thereafter  the  publication  of  the  figures,  and  at  that 
time  submit  to  them  a  plan  which  may  have  been  devised 
in  any  way,  through  a  commission  or  any  way  that  he  sees 
fit  --  let's  say,  by  a  commission  --  so  that  it  is  hope- 
fully a  good  plan,  and  then  provide  that  if  that  plan  has 
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1  not   been  adopted  within   a   certain   period   of  time,    that' 

2  then   the   plan  becomes   effective. 

3  THE  CHAIRMAN:      You  mean   if  that  plan   or   a 

4  Substitute   plan. 

5  I'R,    CASE:      If  a   plan  has  not  been  adopted 

6  within   a   given   period    of  time. 

7  MR.    CLAGETT:      A   valid   plan. 

8  MR.    CASE:      A  valid   plan,    then   the    governor's 

9  plan  becomes   effective. 

10  MR.    SAYRE:      That    is   a   good   compromise. 

11  JUDGE  ADKINS:      In   other   words    a   veto   or    a 

12  substitute? 

13  THE  CHAIRMAN:   That  would  meet  the  difficulty 

14  that  we  were  talking  about  earlier  about  the  timetable. 

15  MR.  CASE:   Yes. 

16  THE  CHAIRM^\N:   Mr.  Delia? 

17  MR.  DELLA:   I  like  the  general  idea  that  Dick 

18  has  projected  here.   I  think  a  reapportionment  problem 

19  is  something  that  maybe  should  not  be  put  in  the  midst 

20  of  a  General  Assembly  session,  with  all  the  other  laws 

21  that  they  are  going  to  be  confronted  with.   It  appears  to 


Court    Rrpc/trrt 


THE  JACK  SALOMON   REFORTI.NC  SERVICE 
100  EquiKblr   Building 
Baltimore  2,   Mjr>Und 


£cxin(fon  9-6TtO 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 


396 


me  we  want  to  make  this  in  an  expeditious  manner,  that  as 
soon  as  the  figures  of  the  census  are  projected,  that  the 
governor  could  call  a  special  session  of  the  General 
Assembly  to  work  just  on  this  one  particular  issue,  and 
under  the  present  laws,  of  course,  the  special  session 
could  last  30  days.   In   other  words,  it  appears  to  me  that 
the  same  thing  is  going  to  be  projected  into  this  new 
constitution;  that  they  could  work  out  a  reapportionment 
program  within  that  30-day  period.   That  would  be  the 
only  issue  they  would  have  to  contend  with  in  that  par- 
ticular session.   I  think  you  could  get  something  done  in 
that  particular  time  that  would  be  satisfactory  to  most 
of  the  people. 

THE  CHAIRMAN:   All  right.   Let  me  try  to  state 
Mr.  Case's  proposition,  and  then  we  can  vote  on  it  as  a 
matter  of  principle.  As  I  understand  it,  it  will  provide 
that  within  a  stipulated  time,  and  we  are  not  at  the 
moment  fixing  the  time  after  the  census  figures  become 
available,  the  governor  shall  call  the  Legislature  into 
session  and  present  to  it  a  plan  of  redistricting.  The 
Legislature  is  to  have  the  power  to  prepare  its  ov/n  plan. 
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completely  disregard  that  one  or  adopt  parts  of  it  as 
it  sees  fit,  but  if  the  plan  adopted  by  the  Legislature 
is  not  adopted  within  the  time  specified,  or  if  it  is 
subsequently  held  invalid,  then  the  plan  proposed  by 
the  governor  shall  become  effective.   Is  that  the  sub- 
stance of  it,  Dick? 

^R.  CASE:  Yes. 

THE  CHAIRMAN:      Is    there    any  discussion   of  that? 
Mr.   Melvin? 

MR.    CLAGETT:      Suppose    the   governor's   plan   is 
invalid . 

MR.    >ELVIN:      That    is   my  question. 

THE   CHAIRMAN:      I   assume  you   are   back   in   the 


courts  . 


MR.  CASE:   Yes.   The  court  takes  up  from  that 


point . 

(At   this    time   a   short  recess  was    taken.) 
THE   CHAIRMAN:      VJe    are    still   discussing   the 
principle   proposed   by  Mr.    Case.      Dr.   Winslow  has   a   com- 
ment   to  make    on    that. 

DR.   WINSLOW:      May  I   suggest    that  V7hat  Mr.    Case 
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proposes   with  respect   to  a   plan  put  before    the   Legislature 
by   the    governor    or   by  a   commission   of  the   governor    is 
almost   identical   as   some   of  you  must  know  what  happens 
at   the   national   level,   where   Congress    finally  decided 
that    it  v;as   part   of  wisdom  to   let   somebody  else   propose 
a  plan,    so   that   now  after   each  decennial  census,    the 
Bureau    of   the   Census   has    the   job   to  reapportionment   and 
submitting  a   plan   to    the   Congress  which   then  can  dispose 
of   it   as    they  see    fit.      If   they   accept   it,    fine,      if 
they  don't    like    it,    they  change    it    to  suit    their    own 
ideas,    and    thus    the  whole   preliminaries    of   getting  a   plan 
is    taken  care    of  more    or   less   automatically  by  an  exist- 
ing agency   of   the   government,   but    in   this   case  would   be 
by  a   commission. 

MR.    CLAGETT:      There   would   be   no  reason  why   the 
government    couldn't   go   ahead    and   have    the    Bureau    of    the 
Census   do   some    spadework   for   him  and    then  he    take    the 
responsibility. 

DR.    V;iKSLOW:      I  wouldn't   know  whether    the 
governor   can   get    that    from   the    Bureau    of   the    Census.      It 
is    conceivable    that    could   be    done.      That    is    up    to   the 
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1 

governor. 

i 

2 

JUDGE  ADKINS:      I  have    one   question   as    to  de- 

3 

tail.      If  Mr.    Case's   plan  were   adopted,   would    it  be 

4 

envisaged    that   amendments   by   the   Legislature    to   the   plan 

5 

would   be   subject   to  gubernatorial  veto,    or  would    their 

6 

amendments   be   kind    of  sui  juris   so  there  would  be   no  veto? 

7 

The  reason   I  raise    the   question   is,    it   seems    to  me    if  their 

8 

amendments   are   subject   to  veto,    then   the   submission   to 

9 

the    Legislature    could    in  many    instances   become    a    complete 

! 

10 

nullity  because    all  he  would    have    to  do  would   be    to   veto 

1 

i 

1 

11 

their    amendments    and    at    the   sama    time    promulgate   his    own 

1 

12 

plan. 

1 

1 

1 

13 

THE   CHAIRMAN:      Except   they   could    pass    it    over 

14 

his  veto.      I   assume   Mr.    Case    that   your   plan  meant  passage 

[ 

15 

by   law,   which  would,    of  course,    be    subject   to  veto. 

16 

MR.    CASE:      That   is   right. 

17 

JUDGE  ADKINS:      It  would   be    subject    to  veto. 

18 

MR.   CASE:      All   the    legislative   process. 

19 

DR.    WINSLOW:      But  not    item  veto. 

20 

JUDGE  ADKINS:      In   other   words,   he  would   have    to 

21 

veto   the   whole   plan. 

) 
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DR.  ^,<n:NSLOW:   Yes. 

DR.  BUFDETTE:   They  would  be  out  of  session 
before  the  veto  would  get  in. 

MR.  CASE:   V7e  could  provide  for  that. 

THE  CHAIRMAN;  Any  further  discussion? 

MR.  SCANLAN:  Would  the  Chair  restate  it?  The 
long  coffee  recess  has  dulled  my  memory. 

THE  CHAIRM-AN:   As  I  understand  the  plan,  it 
would  provide  that  within  a  stated  time,  which  we  are  not 
now  considering,  after  the  census  figures  are  available, 
the  governor  v/ould  call  into  session  the  Legislature  and 
present  to  it  a  plan  for  redis tr icting.   The  Legislature 
could  act  on  that  plan  by  disregarding  it  completely, 
adopting  it  in  part,  or  adopting  it  completely,  whatever 
they  choose . 

If  the  Legislature  did  not  adopt  the  plan,  or 
if  any  plan  adopted  by  the  Legislature  were  subseauently 
held  invalid,  then  the  plan  originally  proposed  by  the 
governor  would  become  lav;. 

MR.  BOND:   With  appropriate  time  limits? 

THE  CHAIR.MAN:   Yes. 
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MR.    MILLER:      I   favor    the   principles    involved, 
but   it  would   seem   to  me    that  maybe    if  we   adopt   the   con- 
cept  that  many  of  us   are   advocating   of  a   continuing 
Legislature,    it   should  merely  provide    that   the   governor 
would    immediately  lay   the  matter   before    the   Legislature 
and  have    a   time    limit   in  which   they  could   act.      In   other 
words,    I  don't   envisage    that  we    should   require    a    special 
session   of   the   Legislature   just    to  consider    this    one 
thing. 

THE  CHAIRMAN:      Not   if  the   Legislature    is    in 
session.      I   take    it    that   is    implicit    in  what  Mr.    Case   has 
suggested. 

MR.    CASE:      Yes. 

MR.  CLAGETT:   Mr.  Chairman,  the  court  of  law 
and  then  go  to  the  Court  of  Appeals,  then  V7hat  happens? 
It  becomes  law?  Then  what  happens?   I  understood  it  would 
then  be  the  function  of  the  Court  of  Appeals  to  go  ahead 
and  promulgate  a  plan. 

THE  CHAIRRAN:   It  would  be  up  to  the  Court  of 
Appeals  to  decide  whether  it  would  do  that  or  do  something 
else,  but  the  matter  would  be  left  entirely  to  the  courts. 
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MR.    CLAGETT:      Actually   it   could    send    it   back 
to  the   governor   and   send    it   back   to   the   Legislature. 

THE   CHAIRMAN:      Presumably   the   court   could    do 
as    they  have    in  the   past,    give    them  another  whack  at    it. 

MR.    CLAGETT:      So   it  would   be   implicit    in   this 
approach   as   you   stated    it,    that   the   court  could   promul- 
gate   its    o\vTi   plan? 

THE  CHAIRRAN:      That    is   correct.      Mr.   Melvin? 

MR.   MELVIN:      I   am  very  much   in   favor    of   the 
principle.      I  have   a   question  about   it,    though.      As    I 
understand    the   plan,    the   governor  would   submit   his   plan 
to    the   Legislature,    and    they  could    adopt    it    or    amend    it, 
adopt   any  part   of   it,    and   then   the   Legislature   comes   up 
with   a   plan.      If   that   plan   is   held    invalid   by   the    courts, 
then    it   goes    back    to   the   governor's    plan.      In   considering 
the   validity    of   the   plan   of   the   Legislature,   wouldn't 
the    courts   necessarily  have    to   also   consider    the    governor's 
plan   at    the    same    time? 

THE  CHAIRMAN:      I  don't   know   that    they  neces- 
sarily would.      You  mean   consider    the   validity    of   the 
governor's   plan? 
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1 

MR.   MELVIN:      Yes. 

2 

THE   CHAIRMAN:      They  may   or  may  not.      They 

3 

might.      You  mean   they  might   anticipate   so   as    to  save 

4 

further    litigation? 

5 

MR.   MELVIN:      Yes. 

6 

THE  CHAIRMAN:      In  view  of  the   reluctance    of 

7 

the   courts    to  decide    the   question  before    them,    they  might 

8 

not.      On    the    other   hand,    they  might.      I   don't   see   how  we 

9 

could    foreclose    it. 

10 

MR.    MELVIN:      If   they  don't,    then   the   governor's 

11 

plan  would   still  be    subject   to  court   test. 

12 

THE   CHAIRKiAN:      I  would    think   so. 

13 

MR.    MELVIN:      I   am  wondering  whether    it  wouldn't 

14 

be   better    to  provide    that   it   also  consider   that   at   the 

15 

same    time,    to  save   a   step. 

16 

MR.   HARGROVE:      They  would   have   both  kind    of 

17 

orders  . 

18 

MR.    MELVIN:      I   am  wondering  whether    the   courts 

19 

would   have    the   governor's    plan  before    it   at    the    same    time 

20 

it    is    considering    the   Legislature's   plan. 

21 

THE   CHAIRMAN:      I   can't   conceive    they  would   not 
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1  in  evidence   before   the   court  have    the   plan.      It    is   diffi- 

2  cult    for  me    to  see  hov;   that   could   happen. 

3  MR.    MELVIN:      I   suppose  whoever  would  bring  such 

4  a   proceeding  would    include    the   governor's   plan   in    it. 

5  MR.    MILES:      Didn't   you   contemplate    the   Legis- 

6  lature    only  gets    one   crack   at   it,   Dick,    so  we   don't   find 

7  ourselves   back   in   the   position  we   have   been   in   in   the   past 

8  several  years?      I    thought   that    is  what   you  said. 

9  THE  CHAIRMAN;      That    is    implicit    in  his  motion. 

10  MR.   MILES:     That    is  what   I   am  asking. 

11  THE  CHAIRMAN:      I  wouldn't   say  necessarily   one 

12  crack.      Conceivably,    you   could   have    litigation   terminated 

13  within  whatever    time    limit   you  had,    Dick,    couldn't   you? 

14  MR.    CASE:      Within    the    time    limit,    yes,    and    of 

15  course,    a   chance    to   override    the   veto.      That  would   be    the 

16  second    crack. 

17  THE   CHAIRMAN:      I    suppose,    to   answer    your    ques- 

18  tion.   Ridge,    that    if   there   were    some   who   thought    that 

19  both   the    Legislature's    and    the    governor's    plan  were    in- 

20  valid,    that    they  could    attack  both    in    the    same   proceeding. 

21  MR,    MELVIN:      I  would    think   so,    and    then   if   it    is 
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held    invalid,    and    suppose    they  are   both  held    invalid    in 
one   proceeding,   would  we   go   through   the   same   cycle   again? 

THE   CHAIRMAN:      No,   we   are    in   the    situation  vze 
are    today. 

MR.    CASE:      The   court   could    in   the    last   analysis 
adopt   a   plan. 

MR.    CIAGETT:      Why  don't  we    say   that? 

MR.   CASE:      And    the    fact    that   you   start    this    off 
by     saying   a  valid   plan   shall  be   adopted  within  blank, 
whatever    period    of   time,   will   give    the   court,    they  will 
know    if   they  are    up   against   a   deadline,  they  have    got    to 
adopt    a   plan. 

MR,    HAILE:      They  will   go   ahead    and    adopt    it 
within   that   period    of   time. 

MR.    >ELVIN:    Couldn't   you   say   the   court   speci- 
fically does   have    that   authority? 

MR.    CASE:      May  have    that   authority. 

MR.    SCANLAN:      Again,    this  would   be    subject    to 
original  jurisdiction,    just    the    one    step? 

MR.    CASE:      I  don't   have   any  great   feeling   on 
that. 
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THE  CHAIRMAN:   I  don't  think  the  motion  before 
you  covers  that  point.   I  think  we  had  better  leave  this 
separate.   Any  further  discussion? 

DR.  BARD:   One  thing  I  would  like  to  say,  Mr. 
Chairman,  is  that  I  think  Mr.  Case  has  captured  in  excel- 
lent language  some  of  the  problems  that  our  Coirimittee 
tried  to  deal  with,  and  I  like  it  for  a  number  of  reasons; 
among  them  would  be  the  fact  that  it  keeps  this  matter  of 
division  of  power  of  the  three  branches  of  the  govern- 
ment inherent  within  the  idea,  and  at  the  same  time  takes 
care  of  our  concern,  which  was  to  make  certain  that 
something  was  done  within  the  allotted  time. 

THE  CHAIRMAN:   Any  further  discussion?  Are  you 
ready  for  the  question? 

MRS.  FREEDLANDER:   Question. 

THE  CHAIRMAN:   All  those  in  favor  of  the 
principles  suggested  by  Mr.  Case,  signify  by  a  show  of 
hands.   The  motion  is  unanimously  carried. 

MRS.  FREEDLANDER:   Mr.  Chairman,  under  the 
comment,  under  this  particular  section,  it  asks  that  this 
not  be  taken  to  referendum.   Would  this  be  included  in 
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the  referendum  provision    that  we    adopted    last  night,  and 
^ould  we   say  so   at   this    time? 

THE   CHAIRmN:      This    is    a  matter    that  has    to 
be   brought   up.      Can  we   come    to   that    in  a  moment?      I  want 
to   finish   this    one   point.   What   is    your   pleasure   now. 
Dr.    Bard,    as    to   the    time    limit  within  which   this  must 
happen;    that    is,    that    the   governor  must  present   a   plan   to 
the   Legislature. 

DR.    BARD:      You  mean    on   the    first    occasion? 

THE   CHAIRMAN:      Yes. 

DR.    BARD:      I   don't  know.      I  would    like    some 
reaction   from  members    of   the   Comm.ission   on   this. 

MRS.    BOTHE:      On    the    general   principle    of  how 
long   it   should    take    to  reapportion,    I    think    it   should   be 
tied,    if  possible,    with    the   next    succeeding   general   elec- 
tion,   and    I  haven't   gotten   a    specific  wording    in  mind,    but 
it  would    seem   to  me    that    if    the    next   general  election   or 
primary   is    at   least   six  months   away,    that   it   should   be 
possible    to  promulgate    a   plan  which  must   be    in   effect    for 
that   election,    or  maybe    I  V70uld    say   a   year   away;    that    if 
there  was    some  way   of   tying   the    two   in   so   that    if  an 
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election  V7ere  two  years  away,  there  would  be  two  years 
for  the  plan;  if  it  were  only  six  months  or  a  year,  it 
would  have  to  be  done  within  a  shorter  period,  and  because 
of  the  even  year,  it  would  seem  to  me  it  wouldn't  create 
too  much  of  a  problem  to  tie  it  in  and  make  it  a  flexible 
figure,  tied  to  the  election. 

THE  CHAIRMAN:   Well  then,  is  your  suggestion 
something  like  this:  That  the  plan  shall  be  submitted 
to  the  Legislature  at  least  six  months  before  the  next 
general  election,  provided  there  is  an  interval  of  at 
least  six  months  still  available  and  if  not,  then  at 
least  six  months  before  the  next  succeeding  general  elec- 
tion? 

MRS.  BOTHE:   Well,  the  point,  of  course,  the 
objective  is  that  the  next  succeeding  election,  if  possible 
be  under  the  reapportioned  plan.   I  don't  know  if  your 
v;ording  exactly  meets  that,  because  in  the  event  there  is 
two  years,  I  think  it  should  be  submitted  eighteen  months 
ahead  of  the  next  election. 

THE  CHAIRMAN:   I  thought  you  were  suggesting, 
give  the  Legislature  as  much  time  as  they  needed,  provided 
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1  they  had  a  plan  six  months,  in  effect  six  months  before 

2  the  applicable  time. 

3  MRS.  BOTHE:   Mine  is  somewhat  the  converse, 

4:  and  that  is  the  plan  for  the  initial  presentation  should 

5  be  within  some  specified  period,  but  the  overall  period 

6  in  which  the  plan  had  to  be  effected  would  be  tied  to 

7  six  months  before  or  some  such  period  before  the  next 

8  succeeding  primary,  if  there  were  six  months  to  go, 

9  if  there  were  enough  time. 

10  THE  CHAIRMAN;   I  am  not  sure  what  your  overall 

11  period  is. 

12  MRS,  BOTHE:   Let's  suppose  the  census  comes 

13  out  two  years  before  the  next  succeeding  election.   My 
14r  proposal  would  be  that  the  initial  proposition  would 

15  still  have  to  be  made  within  six  months,  but  that  the 

16  overall  plan  would  have  to  be  enacted  within  eighteen 

17  months;  that  is,  six  months  before  the  next  succeeding 

18  election.   If,  however,  the  census  came  out  one  year 

19  before  the  next  succeeding  election,  there  v7ould  be  only 

20  six  months  in  which  to  get  the  plan  enacted.   If  it  came 

21  out  six  months  before  the  next  succeeding  election,  you 
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1  you  would  just  have  to  wait  until  the  one  after  that,  if 

2  there  would  be  time . 

3  THE  CHAIRMAN:  What  is  your  overall  limitation? 

4  MRS,  BOTHE:   The  next  succeeding  election,  if 

5  as  much  as  six  months  away  from  the  announcement. 

6  THE  CHAIRMAN:   If  it  is  two  years  away,  what 

7  is  the  overall  presentation? 

8  MRS.  BOTHE:   Initial  presentation. 

9  THE  CHAIRMAN:   On  the  enactment? 

10  MRS.  BOTHE:   Eighteen  months . 

11  MR.  CASE:   Mr.  Chairman,  when  I  was  describing 

12  the  thing  I  gave  to  Harry,  I  tried  to  work  out  some  times. 

13  It  seems  to  me  that  the  really  only  sensible  way  to  do 

14  it  is  to  sit  down  with  the  calendar  and  work  out  your 

15  different  combinations.   I  don't  see  how  you  can  do  that. 

16  You  have  sort  of  a  different  concept.   I  would  move  that 

17  the  determination  of  the  times  at  which  the?e  things  fall 

18  into  place  be  recommitted  to  the  Coirmittee  for  further 

19  study  and  analysis  and  be  ordered  to  report  back  at  the 

20  next  meeting. 

21  THE  CHAIRMAN:   Except  for  one  thing,  and  that 
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1  is  that  Mrs.  Bothe  was  trying  to  get  the  concept,  not  of 

2  particular  days,  but  of  tying  it  to  the  election  in  some 

3  way,  and  I  think  you  might  V7ant  the  principle,  whether 

4  you  want  it  tied  to  an  election  or  want  it  independent 

5  of  election. 

6  MR,  CASE:  This  is  overriding;  in  principle, 

7  as  far  as  possible  you  want  to  get  the  plan  in  effect  so 

8  that  it  will  be  usable  in  the  first  available  election, 

9  whenever  that  may  be.   Nov;,  it  could  well  be  that  it 

10  vould  come  out  differently  in  different  years,  and  it 

11  seems  to  me  you  could  take  one  of  these  master  calendars 

12  and  see  how  it  would  work  out  over  a  period  of  time.   It 

13  may  be  that  you  can  reasonably  accomplish  it  by  starting 

14  the  time  from  the  inception,  as  the  Committee's  recom- 

15  mendation  originally  was,  namely  a  period  of  time  after 

16  the  promulgation  of  the  official  census,  and  then  count 

17  forward,  or  it  may  be  more  desirable  to  hook  it  to  the 

18  election  and  count  back.   I  don't  know.   I  think  that  is 

19  something  that  will  be  awfully  difficult. 

20  THE  CHAIRM/^N:   Mrs.  Bothe,  would  you  be  willing 

21  to  accept  the  proposition  that  it  be  referred  back  to  the 
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1  Committee  to  draft  a  suitable  proposal,  with  the  idea 

2  that  to  the  extent  practicable  it  should  be  done  before 

3  the  next  election? 

4  MRS.  BOTHE:   Yes,  I  think  that  is  a  sensible 

5  thing  to  do. 

6  THE   CHAIRMAN:      Mr.    Sayre? 

"^  MR.    SAYRE:      I  would   like    to   submit   as   an 

8  alternate    approach   again   that   if  we   use    the   approach   that 

9  the   governor   appoints   a   commission,    that    immediately   fol- 

10  lowing   the   decennial  census,    that   the   Commission  have   90 

11  days    in  which   to  submit   a   plan   to   the   governor,    and 

12  whether   or   not    it  has   submitted   a   plan,    the   governor  will 

13  submit   a   plan  within   120  days. 

14  THE   CHAIRMAN:      We   have    already   adopted    the 

15  proposition   that    the   governor    shall  submit    this   without 

16  a   commission   or   with    the    coiiunission   as   he    sees    fit.      There 
1*7  is   no   provision    in   the  motion    that  was  m.ade   before    that 

18  there  be  a  commission. 

19  MR.  SAYRE:   All  right,  then,  within  120  days  is 

20  what  I  am  saying.   I  am  giving  a  time  limit  and  that  the 

21  Legislature  than  have  another  120  days  in  which  to  act, 


THE  JACK  SALOMON   REPORTING  SERVICE 

100  Equilablr   Buijjlng 

Court  Keporltr$  Baltimore  2,  MaoUnd  tejinf/on  9-6:60 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 


413 


so  you  have  got  specified  numbers  of  days. 

THE  CHAIRIIAN:   Let's  treat  Mrs.  Bothe's  sug- 
gestion as  modified  as  a  motion,  and  I  take  it  you  would 
be  opposed  to  that  motion? 

MRS.  BOTHE;   Could  I  modify?   I  don't  even 
know  that  it  is  a  motion,  but  to  clarify  my  thought,  and 
I  do  think  it  ought  to  go  back  to  the  Committee  in  any  even 
then  instead  of  wording  Section  5  the  way  it  now  is, 
within  one  calendar  year  until  this  process  gets  started 
if  it  could  read  something  to  the  effect  that  at  the  next 
election,  the  next  general  election  after  one  calendar 
year  after  official  publication  of  the  population 
figures,  the  General  Assembly  shall  be  redis tr icted , 
unless  the  population  figures  are  announced  less  than  six 
months  or  one  year  prior  to  the  next  general  election. 

MR.  CASE:   Mr.  Chairman,  I  did  make  the  motion, 
as  a  matter  of  fact.   I  moved  this  matter  be  resubmitted 
to  the  Committee,  for  reasons  I  stated. 

THE  CHAIRMAN:   All  right.   It  was  a  motion  that 
Mrs.  Bothe  had  made  before  that,  and  she  accepted  your 
amendment,  I  think,  but  I  am  unclear  now  v;hethcr  you  are 
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1 

trying   to   further   amend   your  motion. 

2 

MRS.    BOTHE;      I   am  trying   to  clarify   it,   be- 

3 

cause    the   point,    I    think  that   if   the   Committee   considered 

4 

wording  Section   5  so   that    it  calls    for    the  next  election 

5 

being  under    the   reapportioned   plan,    starts    it  with   that 

6 

concept,    that    the    timing  will   fall   in   line. 

7 

THE   CHAIPvMAN:      That    is  what    the   motion  was, 

8 

as    I  restated    it. 

9 

MRS.    BOTHE:      I   am  not   changing   the    sense    of 

10 

what    I   said    originally.      I  would    think    that    the    Coiiunis- 

11 

sion,    the    sense    of   the   Commission   should   be   reflected. 

12 

1 

and   then    the   matter    sent  back   to   the   Conmittee.      I   am  not 

13 

making   a  motion. 

14 

THE   CHAIRMAN:      All  right.      The  matter   before 

15 

the   Commission  now   is    the  motion   that   the   section  be   re- 

16 

committed    to   the   Coirmittee    to  v;ork   out   a    timetable,    so 

17 

arranged    as    to  accomplish   the  redistricting  by  the   next 

18 

election   to   the   extent   practicable. 

19 

Is    there    any  further   discussion? 

20 

DR.    JENKINS:      Question. 

21 

THE  CHAIRMAN:      Did    you  want    to  say   anything 
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1  further,  Mr.  Miller? 

2  MR.  MILLER:   I  would  only  say  one  thing, 

3  Mr.  Chairman.   Instead  of  speaking  to  the  next  election, 

4  I  think  it  ought  to  be  tied  to  the  time  for  filing  as 

5  candidate.   Sometimes  these  things  come  out  just  six 

6  months  before.   In  the  meantime,  you  have  got  candidates 

7  for  public  offices  that  may  not  exist. 

8  THE  CHAIRmN:   I  take  it  that  that  is  implicit 

9  in  the  direction  to  the  Committee,  to  tie  it  to  the  next 

10  election  to  the  extent  practicable.   Any  further  discus- 

11  sion? 

12  MR.  GENTRY:   Question. 

13  THE  CHAIRMAN:   All  those  in  favor  of  the  motion, 

14  signify  by  saying  Aye;  contrary.  No.   The  Ayes  have  it. 

15  Dr.  Bard,  is  there  any  further  question  on 

16  Section  5? 

17  MRS.  FREEDLANDER:   I  had  with  regard  to  refer- 

18  endum,  Mr.  Chairman. 

19  DR.  BARD:   I  am  not  sure  that  question  which 

20  we  raised  at  this  point  is  now  as  valid  as  it  was  before. 

21  After  all  this  discussion,  it  seems  to  me  that  it  actually 
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^  would  be  going  to  the  courts. 

2  THE  CHAIRMAN:   Let  me  suggest,  then,  in  order 

3  to  save  tirr;e,  that  the  recomir.endation  that  is  in  the 

^  comment  following  Section  5  that  a  redistr ict ing  bill  be 

5  not  subject  to  referendum  be  considered  further  by  that 

"  committee  but  also  be  considered  by  your  Committee,  Mr. 

^  Gentry. 

Q  MR.  GENTRY:   Yes,  sir. 

^  THE  CHAIRMAN:  Will  you  take  that  under  con- 

^^  sideration  and  discuss  it  with  this  Committee? 


MR.  GENTRY:   Yes. 


^^  MR.    SCANLAN :      You   don't  want   an  expression 

the 
^^  of/Commission's   view  on   that   separate   subject,   Mr.   Eney? 

1^  THE   CHAIRMj\N:      Do   you  want   it,   Dr.    Bard? 

15  X)R.    BARD:      I    think   it  v70uld   be   helpful,    yes. 

1^  Mr.    Scanlan   could    speak   to   us    for    that. 

17  1^^    SCANLAN:      I    like   Dick  Case's    plan   and 

1®  assume    the  Committee    is    able    to  come    up  with    language    that 

is    able    to  satisfy   the   Commission   on   that   point.      It   still 
would   present   a    situation  where    validly  enacted   reapportion 
ment   bill   could   be    passed   by   the    Legislature,    approved 


THE  JACK  SALOMON  REPORTING  SERVICE 

100  Equilablr   Building 

„   ,  .  -    ,,        ,       ,  Lexinilfn  9-6760 

Court  Krporlert  B.llimore  2,  Mirylaiid 


417 


1 
2 

3 

4 

5 

6 

7 

8 

9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 


by   the   governor,    petitioned    to  referendum,   we   go  one  more 
election  without   a  reapportioned   General  Assembly   and 
for    that  reason,   we    thought   that   this    type   of  measure 
should   not   be   made    subject    to   the   delays    of   the   referen- 
dum procedure . 

^R.    CASE:      Passed   by   three-fifths. 

MR.    S CAN LAN  :      I  move   the   Committee    on  Refer- 
endum  in    its   report,    the   Commission  recommend    to   that 
Corrmittee    that   it   contain   an  appropriate   provision   in 
the    appropriate   place  which  makes    it   clear    that  reappor- 
tionment  plans   referred    to   in  revised   Section   5   are   not 
subject    to   the   referendum  procedure    in   that   provision   of 
the   Constitution. 

JUDGE  ADKINS:      Seconded. 

THE   CHAIRMAN:      Any   further   discussion?  .  Are 
you  ready   for    the   question? 

MRS,    FREEDLANDER:      Question. 

THE   CHAIRM/\N:      A   vote,  I  would    indicate    a   direc 
tion   that    the   redistric ting  plans  would   not  be   subject 
to  referendum.      All   those    in   favor,    signify  by  saying 
Aye.      Mr.    Miller,   did   you  v/ant   to  say  something? 
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MR.  MILLER:   No,  I  was  just  voting. 

THE  CHAIRMAN;   Contrary,  No.  The  Ayes  have  it. 

DR.  BARD:   Okay. 

THE  CHAIRMAN:   Section  6. 

DR.  BARD:   Section  6:   Members  of  the  Senate 
and  the  members  of  the  House  of  Delegates  shall  be 
elected  by  the  qualified  voters  of  the  legislative  dis- 
trict which  they  shall  represent,  respectively,  to  serve 
for  a  term  of  four  years  from  the  date  of  their  election. 

I  call  your  attention  to  the  fact  that  at  the 
last  meeting  of  the  Commission,  the  recommendation  of 
this  Committee  in  terms  of  staggered  terms  V7as  defeated 
aid  therefore  this  section  has  been  worded  in  the  light 
of  the  recommendation  of  the  Committee. 

MR,  CLAGETT:   I  have  a  question,  Mr.  Chairman. 
Where  do  you  provide  for  the  same  length  of  term  with 
respect  to  senators  and  members  of  the  House  of  Delegates? 
If  you  want  to  stamp  them  one  and  the  same,  you  give  them 
the  same  term.   If  you  want  to  have  them  different, 
wouldn't  it  be  better  to  have  a  longer  term  in  office 
for  the  senators  than  for  the  delegates? 
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THE   CHAIRMAN;      This   was   discussed   very  fully  at 
the    last  meeting,    and   one    of   the   alternates   considered    to 
the   staggered    term   idea,    and   I   think   the   heavy  prepon- 
derance   of   the   Commission  was    against   it. 

MR.   MARTINEAU:      Mr.    Chairman,    just   a   question, 
a   technical   question   about   serving   for    the    term  four 
years    from   the   date    of  election.      I   am  not   sure   as    a  matter 
of   law,    is    it   always    true    that   there    is    an   implied,    or 
until   their   successors    are   elected   so  you  wouldn't  have 
a   situation  where    for   a  week   or   so  you  may  not   have   any 
members    of   the   General  Assembly   in   office?      The   election 
may  be    four   years    and   a  week  after    the   preceding  election. 
I  don't  know.        The   usual   language    is   until   their   suc- 
cessors   are   elected    and   qualified.      Maybe    that   is   not 
necessary.      I  don't   know. 

JUDGE  ADKINS:      Don't   they  really   serve    four 
years    from  the  date    they  assume    office,   not    the   date 
elected  . 

MR.    MARTINEAU:      This    says    from   the   date    of 


e lection. 


JUDGE  ADKINS:      I    think   that    language    is 
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inarticulate  in  view  of  the  situation. 


the  date? 


that. 


MR.  MARTINEAU:   This  should  be  four  years  from 


THE  CHAIRMAN:   Mr,  Brooks  wants  to  comment  on 


MR.  BROOKS:   This  latter  question  is  one  that 
is  being  considered  and  debated  certainly  by  the  staff, 
if  not  altogether  by  the  Committee,  from  the  standpoint 
that  under  the  provisions  of  a  constitution  such  as  this 
there  is  no  reason  why  the  governor  cannot  call  a  special 
session  of  the  Legislature  after  the  general  election  at 
which  the  delegates  have  been  served  or  have  been  elected 
so  that  it  is  a  real  question  as  to  which  Legislature  shall 
be  called  in  December  after  the  election  of  a  special 
session  is  needed.   Under  one  point  of  view,  those  who 
have  just  been  elected  are  qualified  and  can  take  office 
prior  to  the  constitutional  date  set  for  actually  taking 
the  oath,  if  you  want  to  so  provide,  so  there  is  a  real 
difference  as  to  whether  you  say  from  the  date  of  their 
election  or  the  date  in  which  they  take  the  oath  of  office, 
which  could  be  the  date  set  in  the  Constitution,  or  after 
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^  or   before   under   some   circumstances, 

2  MR.   MARTINEAU:      That  wasn't   the   point   I  was 

3  driving   at.      Their    term  ought    to  be   until   their   succes- 
^  sors   are   elected. 

5  MR.    BROOKS:      I   understand    that,   but   then 

6  Judge  Adkins   raised   a   second   question  v/hich   I  wanted    to 

7  comment    on. 

8  THE   CHAIRMAN:      Dr.    Bard? 

9  DR.    BARD:      The   present   Constitution,    Section 
2,  Article    3,   Page    18,   reads.   And    shall   serve    for    four 

^^  years    from   the   date    of  his   election. 

^2  THE   CHAIRMAN:      Mr.    Bond? 

13  MR.    BOND:      I   think   the   proper    language  would 

1^  be    from  the   date    of  his    taking   office,    because   certainly 

15  in   the   present  practice,    they  don't   serve    from   the   date 

16  of   their   election. 

17  THE   CHAIRMAN:      When  would   he    take    office? 

18  MR.    BOND:      He  would    take    office   at   the    same 
as 

19  time/the  governor. 

20  1^^  BROOKS:   Third  Wednesday  of  January. 

21  THE  CHAIRMAN:   That  would  leave  the  hiatus 
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that  Mr.    Brooks  mentioned.      Dr.   Burdette? 

DR.    BURDETTE:      I  remind   you   that   last  night 
Governor  Lane  was   speaking   of  the  value    of  the   new   terms 
beginning  simultaneously,    and  while   I  have  no  experience 
with   this,    I  would    like    to  point    out"  to  Dr.    Bard    that 
here    is   an   inconsistency   in   the   Constitution  with 
regular   practice.      It   is  my  understanding,    and   please 
correct  me,    that   the  members   of   the   Legislature   do  not 
take    office   upon   their  election,    although   this   section 
of  the   Constitution  says   so.      I  ran   into   it  when  we  were 
doing  a   study   of  the   Legislature    for   publication,    and   I 
called  Dr.   Everstein   about    it ,   and  he   said.   Gosh,    I 
didn't  know   the   Constitution  was   doing   this.      It   does 
seem  awkward   because    from   the   day  of   the   election,   you 
don't  know  who   is    in   the   Legislature.      You  have   the   pos- 
sibility  of  contest.      You  need   a   little    time    from  the 
election   to  get   certification,   recounts,    contests    and   so 
on,    I   should    think. 

MR.    CASE:      As   a  matter   of  fact.   Governor   Lane 
can  correct  me    if  I   am  wrong   about    this,    but   it   is  my 
distinct  recollection   that   in   1946  Governor   O'Conor. 
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after  the  election,  called  the  General  Assembly  into 
session  to  enact  some  of  the  principal  recommendations 
of  the  Sherbow  Commission  Report,  and  that  that  particular 
General  Assembly  was  the  old  General  Assembly.   It  was 
not  the  one  that  came  in  in  '47,  when  you  took  office, 
Governor . 

GOVERNOR  LANE:   That  is  my  recollection,  too, 
but  from  a  practical  standpoint,  this  didn't  make  any 
difference,  because  you  have  got  to  go  to  work  to  be 
prepared,  no  matter  when  you  take  office,  and  that  depends 
upon  the  character,  and  the  assistance  that  the  incum- 
bents in  office  provide  for  you.  That  is  a  matter  of 
character  and  disposition.   So  far  that  has  worked  well, 

but  we  used  the  old  crowd  up  to  the  date  of  their  quali- 

of 
fication,  which  was  the  swearing  in/the  new  Legislature 

at  the  appropriate  time.   It  was  the  old  Legislature 

that  elected  me  when  Governor  O'Conor  resigned. 

THE  CHAIRMAN:   Maybe  you  were  invalid ly  elected, 


Governor. 


GOVERNOR  LANE:   I  can  now  raise  that  question. 
THE  CHAIRMAN:   Mr.  Delia? 
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1  MR.  DELLA :  This  has  become  a  practice  more 

2  than  a  legal  point  of  view,  possibly,  but  the  legislators, 

3  I  understand,  have  been  paid  on  a  quarterly  basis,  and 

4  because  they  get  a  check  through  the  end  of  December, 

5  they  have  been  staying  in  office  until  December.   They 

6  get  sworn  in  in  the  session  in  January.   I  think  this  has 

7  been  the  practice  of  the  old  representatives  staying  in 

8  office  until  the  first  session  of  the  new  Assembly.   Is 

9  this  right.  Governor? 

10  GOVERNOR  LANE:    I  don't  recall  how  they  were 

11  paid  and  the  timing  for  which  they  were  paid,  because  it 

12  was  the  least  of  my  concern  at  the  time,  until  I  took 

13  office.   I  know  it  was  the  old  Legislature  that  elected 

14  me  when  Governor  O'Conor  resigned,  and  then  because  of  the 

15  election  results,  I  was  resworn  in  by  the  official  inaugura-- 

16  tion  under  the  election.   It  took  place  when  we  first  met 

17  with  the  new  Legislature  --  no,  the  second  one.   The  first 

18  one,  I  was  elected  by  the  old  Legislature  and  the  second 

19  one ,   by  the  new  one . 

20  THE  CH/ilRMAN:   Dick,  I  notice  that  Section  2 

21  was  amended  in  1956.   Do  you  happen  to  know  whether  it  had 
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1  this      language    in   it    in    '47?  Mr.   Miller? 

2  MR.   MILLER:      Mr.    Chairman,    it   seems    to  me 

3  we   are    arguing  a  rather    technical  point,  whether   a   person 

4  is   elected    to  the   Legislature,    they  are   elected    for   a 

5  terra  which   commences   at   the   expiration   of   the   previous 

6  term. 

7  Now,    if  a  man   is   sworn   in   or    is   elected    to  be 

8  sworn   in,   he   draws   pay  for   so  many  years   and   until   that 

9  period   has   expired,    it  would    seem  to  me    futile    to  have 
any  argument   about   the   governor      doesn't   take   his    office 


10 


11  or  swear  in  except  in  an  exceptional  case  where  there  is 

12  a  vacancy,  and  it  seems  to  me  that  all  these  terms  ought 

13  to  date  from  the  Wednesday  that  the  General  Assembly  is  or- 
14-  dered  to  meet,  and  at  that  time,  if  some  member  is  sick 

15  and  can't  show  up,  that  seat  is  temporarily  vacant,  but 

16  the  fellow  that  was  elected  four  years  before  wouldn't 
IV  still  be  holding  the  seat.   It  would  just  make  for  a 

18  chaotic  condition,  as  I  see  it, 

19  MR.  HOFF:   To  present  a  consistency,  I  would 

20  like  to  move  that  the  same  language  be  used  here  as  is 

21  used  in  the  section  that  we  adopted  last  night,  and  that 
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they  be  elected  for  a  term  of  four  years,  beginning  on 
the  third  Wednesday  of  January  next  following  their  elec- 
tion . 

MR.  CASE:  Right. 

THE  CHAIRMAN:      What   is    the   position   of  the 


Committee? 


MR.    SCANLAN:      Second. 


DR.    BARD:      That  works   out. 

THE   CHAIRMAN:      The   Committee    accepts.      Is    there 
any  objection? 

DR.    BARD:     Will   you  read    that   again,    please? 

MR.   HOFF:      Shall  be   elected    for   a   term  of  four 
years   beginning   on   the    third  Wednesday  of  January  next 
following   their   election. 

THE  CHAIRMAN:  This  would  mean  you  would  have 
a  lame  duck  legislature  between  the  date  of  the  election 
and    the    third  Wednesday  in  January? 

MR.    HOFF:      Yes,    coinciding  with  your    lame   duck 
session. 

THE   CHAIRMAN:      I   don't   quarrel  with   you.      I   am 
just    trying   to   state    the    proposition.      Maybe  we   had   better 
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make  sure  everybody  is  in  agreement.  All  those  in 

favor  of  this  suggestion,  signify  by  saying  Aye;  contrary, 

No.   The  Ayes  have  it. 

I  think,  Mr.  Martineau,  that  resolves  your  prob- 
lem also. 

MR.  MARTINEAU:  That  takes  care  of  that. 

DR.  BARD:   Can  we  move  to  Section  7,  then? 
Senators  and  delegates  shall  be  elected  on  the  Tuesday 
next  after  the  first  Monday  of  November  in  1970 
and  in  every  fourth  year  thereafter. 

THE  CHAIRMAN:   Any  comment  or  questions?   If 
not ,  Section  8 . 

MR.  MARTINEAU:   Just  a  comment,  shouldn't 
that  be  tied  in  with  the  language  on  the  election  of  the 
governor,  which  I  think  calls  for  election  in  every  sec- 
ond even  year  thereafter  or  something  to  that  effect? 
This  is  a  matter  for  the  Committee  on  Style. 

THE  CHAIRMAN:   Committee  on  Style.   Dr.  Bur- 
dette,  if  you  will  note  it. 

MR.  GENTRY:   Section  6  of  the  election  Articles 
says.  Elections  for  State  officers  shall  be  held  on  Tuesday 
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1  next  after  the  first  Monday  in  November,  1970  and  every 

2  even  year  thereafter. 

3  THE  CHAIRMAN:   In  view  of  that,  is  there  any 

4  necessity  for  this  section  at  all,  Dr.  Bard? 

5  DR.  BARD:   No,  not  really. 

6  THE  CHAIRMAN:   Any  objection  to  deleting  it? 

7  All  right,  the  section  will  be  deleted  then. 

8  Section  8. 

9  DR.  BARD:   Section  8:  This  is  our  most  con- 

10  troversial  recommendation.   Has  Mr.  Miles  left?   Section 

11  8:   The  General  Assembly  shall  be  a  continuous  body,  meet- 

12  ing  in  regular  annual  sessions  commencing  on  the  third 

13  Wednesday  of  January  of  every  year  and  terminating  as 

14  provided  by  law.   The  governor  may  convene  the  General 

15  Assembly  in  special  session  at  any  time. 

16  I  would  like  to  underscore  the  commentary  here: 

17  Under  the  provisions  of  this  section,  the  General  Assembly, 

18  and  presumably  will,  fix  the  termination  date  for  its 

19  annual  session,  whether  for  70  days,  for  90  days,  or  for 

20  some  other  period  of  time.  The  words,  continuous  body, 

21  are  not  intended  to  mean  that  the  General  Assembly  must 
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1  remain  in  session  throughout  the. year,  since  it  is  ex- 

2  pressly  provided  that  regular  annual  sessions  shall  ter- 

3  minate  as  provided  by  law.  Although  this  Committee  does 

4  not  think  that  such  a  provision  should  properly  be  a  part 

5  of  the  new  Constitution,  it  recommends  that  the  General 

6  Assembly  consider  providing  by  law  that  a  bill  introduced 

7  in  this  one  annual  session  and  not  acted  upon  would  not 

8  have  to  be  reintroduced  as  a  new  bill  in  a  subsequent 

9  session. 

10  Actually,  this  last  sentence  does  not  neces- 

11  sarily  belong  into  this  controversy  and  can  be  considered 

12  at  another  time . 

13  I  would  remind  you  that  at  the  last  meeting 

14  of  the  Commission,  we  voted  favorably  in  favor  of  the 

15  concept  of  a  continuous  body  as  interpreted  by  this  group 

16  THE  CHAIRMAN:   I  think,  so  that  there  will  be 

17  no  misunderstanding,  you  might  elaborate  on  that  a  little 

18  bit.  Dr.  Bard,  because  I  gathered  from  the  discussions 

19  yesterday  at  dinnertime  that  some  felt  that  you  meant  by 

20  a  continuous  body,  any  continuous  session. 

21  DR.  BARD:   V7e  do  not. 
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THE  CHAIRMAN:   You  might  explain  what  you  do 
mean  by  that. 

DR.  BARD:   I  am  going  to  ask  Dr.  Winslow  to 
explain  that  phrase,  because  he  has  been  doing  a  good 
deal  of  research  on  the  subject  and  talked  to  our  Com- 
mittee at  length  in  terms  of  its  intermeanings . 

DR.  WINSLOW:   As  I  understand  it,  it  was  in- 
tended by  this  to  provide  the  possibility  that  the  General 
Assembly  might  have  additional  sessions  over  and  beyond 
any  time  limit  which  it  might  set  upon  its  regular  ses- 
sion.  That  is  to  say,  this  is  part  of  the  same  philosophy 
we  have  been  working  on  to  free  the  Legislature  and  give 
it  more  control  over  its  own  activities. 

That  is  to  say,  instead  of  saying  as  we  do  nov;, 
the  Assembly  shall  meet  only  for  70  days,  we  leave  it  to 
the  Legislature  to  determine  for  itself  by  law  how  long 
a  session  shall  be.   It  could,  if  it  pleased,  provide 
that  the  initial  session  of  the  Legislature  should  be  for 
90  days,  but  reserving  the  right  at  any  time  thereafter 
within  a  year  to  supplement  that  90-day  session  with  ad- 
ditional sessions.   Could,  if  it  pleased,  by  law  provide 
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1  that  the  Legislature  should  meet  for  60  days,  should  ad- 

2  journ  for  30  days,  should  go  back  for  another  30  days, 

3  for  final  passage  of  legislation.   In  other  words,  we  are 

4  here  saying  to  the  Legislature,  within  the  limits  of 

5  meeting  at  a  given  time,  which  is  to  say  January,  as  we 

6  voted  the  last  time,  the  Legislature  will  be  in  command  of 

7  the  length  of  its  own  sessions. 

8  THE  CHAIRMAN:   Any  questions?  Mr.  Melvin? 

9  MR.  MELVIN:   I  still  don't  understand  why  it 

10  is  necessary  to  use  the  phrase,  continuous  body. 

11  DR.  WINSLOU:   I  think  the  Committee  would  be 

12  perfectly  willing  to  substitute  a  phrase  for  this  if  you 

13  can  come  up  with  one  which  will  say  the  same  thing. 

14  MR.  MELVIN:   I  don't  see  why  the  same  result 

15  wouldn't  be  accomplished  by  just  striking  out  a  phrase, 

16  be  a  continuous  body. 

17  THE  CHAIRMAN:   Well,  to  illustrate,  if  it  were 

18  not,  you  might  not  be  able  t  o  consider  bills  introduced 

19  at  a  previous  session;  if  it  were  a  continuous  body,  you 

20  could. 

21  DR.  WINSLOW:   That  is  right. 
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THE  CHAIRMAN:   The  rules  adopted  by  one  Legis- 
lature are  not  binding  on  another.   If  it  is  a  continuous 
body,  they  could  be.   I  think  this  is  the  kind  of  thing 
the  Committee  is  thinking  of. 

DR.  BARD:   That  is  right. 

THE  CHAIRMAN:   Mr.  Miles? 

MR.  MILES:   Mr.  Chairman,  just  to  provoke  dis- 
cussion, I  move  it  is  the  sense  of  the  Commission  that 
there  be  a  fixed  number  of  days  for  every  regular  session 
of  the  Legislature,  whether  that  be  three  or  four  months, 
and  of  course,  the  governor  having  the  right  to  call 
special  sessions  as  he  pleases. 

MR.  CASE:   I  will  second  this. 

THE  CHAIRMAN:   Any  disucssion?  Mr.  Bond? 

MR.  BOND:   I  would  like  to  ask  Dr.  V/ ins  low, 
what  section  of  Article  3  sets  the  70-day  session  now? 

DR.  WINSLOW:   You  misunderstood  me,  the  present 
Constitution  sets  a  70-day  session. 

MR.  BOND:   I  am  asking  you  whereabouts  in 
the  present  Constitution? 

DR.  WINSLOW:   I  am  sorry. 
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1  MR,  BOND:   It  is  a  recent  amendment,  isn't  it? 

2  DR.  WINSLOW:   Yes. 

3  DR.  BARD:   Mr.  Chairman. 

4  THE  CHAIRMAN:   Dr.  Bard? 

5  MRS.  FREEDLANDER:   Section  15. 

6  DR.  BARD.   I  would  like  to  speak  to  the  point. 

7  This  merely  permits  us  to  do  what  the  State  of  Maryland 

8  has  been  doing  with  a  good  deal  of  difficulty  in  the 

9  last  few  years.   It  has  moved  from  a  30-day  session  -- 

10  first  of  all  from  biannual  session  to  30  to  70  to  90,  back 

11  to  70.   That  is,  as  times  required.   Furthermore,  it 

12  permits  the  kind  of  elasticity  which  one  would  find  neces- 

13  sary  in  a  situation  such  as  it  has  found.   I  have  talked  to 

14  some  members  of  the  present  Legislature  and  they  said  if 

15  they  had  a  few  more  days,  theycojld  have  put  Cooper -Hughes 

16  through.   Maybe  they  couldn't.   This  was  a  feeling  on  the 

17  part  of  some,  but  they  were  already  straitjacketed  within 

18  that  frame  of  reference.  This  does  not  require  them 

19  necessarily  to  keep  on  meeting.  The  Kentucky  new  Consti- 

20  tution,  V7hich  some  of  you  have  copies  of,  adopted  or  being 

21  submitted  to  the  electorate  November  8,  1986,  says  the 
Gpnpral  AsRpmhly  shall  hp    a  mntinuinp  body. — They  n&.e 
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the  word  continuing,  rather  than  continuous,  and  this  may 
be  a  better  word.   Maybe  this  is  what  we  ought  to  use. 
We  are  not  wedded  to  that  phrase.   Indeed,  if  you  believe 
that  we  can  accomplish  the  goals  that  we  seek  without 
using  the  phrase  at  all,  this  is  an  order  to  recommend  to 
us,  but  we  do  think  we  are  virtually  doing  what  we  are 
recommending  now,  except  we  are  causing  a  good  deal  of 
difficulty  by  going  back  to  the  electorate  in  terras  of 
constitutional  amendments  every  few  years. 

THE  CHAIRMAN:   Mr.  Miller? 

MR.  MILLER:   Mr.  Chairman,  I  thought  we  debated 
this  pretty  fully.   Of  course, there  is  another  concept 
behind  it,  in  addition  to  what  has  been  said.   We  are 
trying  to  make  a  strong  Legislature,  and  it  isn't  a 
strong  Legislature  if  they  have  to  go  home  five  days 
before  they  want  to.   I  thought  we  had  debated  all  of  these 
points  and  that  our  subcommittee  was  carrying  out  the 
will  of  the  majority  of  the  Commission  when  we  reported  it 
this  way. 

THE  CHAIRMAN:   That  is  correct,  sir.   Dr.  Jen- 
kins? 
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1  DR.    JENKINS:      I  voted    for    the   continuous   ses- 

2  sion,   but   I  have   been   impressed,    and   I  wanted    to  hear  com- 

3  ment    on   this. 

^  DR.  WINSLOW:   Not  continuous  session. 

5  DR.  JENKINS:  As  a  continuing  body.   I  heard 

6  a  comment  on  this,  that  if  the  Legislature  is  a  continuing 

7  body,  it  may  have  the  result  of  lowering  the  quality  of 

8  people  who  run  for  the  General  Assembly  because  of  the 

9  hesitancy  to  commit  themselves  for  longer  than  a  fixed 
period.  Would  you  comment  on  how  serious  you  think  that 


10 


11     might  be? 


12 


DR.  BARD:   Where  this  operates,  it  doesn't 

13  seem  to  be  true.   I  know  it  operates  in  the  State  of 

14  Nebraska.   I  sat  in  on  their  sessions  last  summer.   You 

15  can't  cancel  out  other  factors,  but  I  would  say  that  it 

16  had  no  effect  there.   Some  of  you  may  know  the  situation 

17  in  New  York,  but  Kentucky  has  just  adopted  it,  after  the 

18  same  kind  of  questioning  that  you  have  asked.   My  own 

19  feeling  would  be  that  this  would  not  keep  anyone  from 
running  for  office,  because  I  have  the  faith  in  the  mem- 


20 


21    bers  of  the  Legislature  that  they  would  not  elongate  their 
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1  sessions    for    the  mere    sake   of  elongating   them,   but  rather 

2  to  use    this    flexible   arm  as   a  way  of  passing  necessary 

3  legislation.      Moreover,    it  would   seem  to  me   that    they 

4  might   come    to  grips   with   some    of   their  requirements. 

5  Let*s    take    the   budget   as   a  requirement.      Earlier    in   their 

6  session,   recognizing   that   they  don't  have    to  hang  around 

7  for    70  days   necessarily,    they  may  find    that   they  can 

8  finish  up  before    70  days.      This   gives    them  that  kind    of 

9  elasticity. 

10  THE  CHAIRMAN:   Mr.  Bond? 

11  MR.  BOND:   I  might  comment  to  the  Commission 

12  first,  I  am  sorry  I  was  not  at  the  last  meeting  when  this 

13  was  debated.   Secondly,  I  distinctly  remember  being  at 

14  a  meeting  of  one  of  the  subcommittees  of  this  Commission 

15  where  Senator  James  was  present,  I  think  the  senator  from 

16  Cecil  County,  and  two  other  members  of  the  Legislature. 

17  They  were  unanimous  in  saying  that  to  go  beyond  the  70-day 

18  session  would  gainsay  nothing;  that  70  days  was  more  than 

19  enough  time  to  carry  on  the  legislative  business  of  the 

20  State.   They  pointed  to  the  example  of  Massachusetts, 

21  which  has  a  continuing  legislature,  with  a  rather  low 
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1  caliber   of  representation,    and  with  not   a   very  good 

2  reputation   for    forward-looking   legislation. 

3  I  just   feel   from  some    limited   experience    in   the 
^  Legislature    that   it   should   definitely  be    limited,    because 

5  if  you   don't  have    a    timetable,    and    you   don't   have    a    schedul 

®  of  definite   dates   by  which   things   are    to  be   accomplished, 

7  it    is   going   to  be   chaos.      I   also   feel   that    this   cuts   across 

8  not   only   the   Legislative   Conmittee,    it   cuts   across    the 

9  Executive   Department   and   the    fine   subcommittees   of   this 
10  Commission.      As    far   as    the  Executive    goes,      how  do  we 

H  set   up,    I  mean  how  does    the  governor    in  relationship  with 

the   Legislature,    as    far   as    finance ,    I   am  sure   you  can 

13  speak   to   this,   but  how  are   you   going   to  have    a  budget 

1^  adopted   by   the    State    if  you  don't   have    a   safeguard?      You 

15  can  debate    the   budget   for    twelve   months. 

16  THE   CHAIRMAN:      That   doesn't   necessarily   follow, 
1'''  Mr.    Bond.      You   have    a   provision   now   that   the   budget  must 
18  be    acted    on  within    a   certain   time.      I   don't    think  what    you 
1^  say  necessarily   follows. 

20  j^^    BOND:      I    am  not    the    budget   expert.      I   do 

feel   you  would    find   difficulties.      The   effective   date    of 
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the   bill:      Now  we   have   a  rule  now  that   a  bill  usually 
becomes   effective    on   the    first   of  July   — 

THE   CHAIR>iAN:      June    first. 

MR.    BOND:      What   are  we   going   to  do,   have   a 
lot   of  effective   dates    throughout   the   year?      How   in   the 
world   can   the   State   govern   itself  and   the   State  Departments 
if  every  time    the   Legislature   passes   another  bill,   with 
another  effective   date,    they  have   got   to  reconstruct, 
reconstitute    or  reshuffle    the   departments.      For   orderly 
State   government   I    think  we   have    to  have   a    limited   number 
of  days    for    the   Legislature. 

THE  CHAIRMAN:      Mrs.    Freedlander? 

MRS.    FREEDLANDER:      Where    this    continuing  body 
exists,    the    appropriation   for    the   salary   for   the    legis- 
lators  has   been   a  restrictive    force   because    they  will  not 
stay   in   session   at    the   same  rate    for    one   year   as    they 
would   be    three   months    or    four   months,    and    they  cannot 
appropriate    any  given   four-year   span;    they  cannot   increase 
their   appropriation    for    salary,    so   I    think   this   would 
be    a  restrictive    force    in   this. 

THE   CHAIRRAN:      Professor   Burdette? 
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DR.  BURDETTE:   I  should  favor  use  of  the 
language,  continuing  body.   Fix  some  deadline  for  a 
regular  session,  and  of  course,  leave  the  provision  that 
the  governor  could  call  special  sessions,  because  I  think 
that  would  have  the  effect,  as  in  the  illustration  you 
gave,  that  if  it  were  a  continuing  body,  the  governor 
could,  if  he  wanted  to,  call  a  special  session.   Then 
he  wouldn't  have  to  go  through  all  the  hearing  business 
again.   I  am  opposed  to  letting  the  Legislature  meet  as 
long  as  it  pleases  in  the  year  because  I  think  within  a 
couple  of  decades,  the  Legislature  will  fix  its  salaries 
at,  say,  somewhere  in  the  neighborhood  of  $25,000,  and 
meet  all  year,  or  pretend  to. 

THE  CHAIRMAN:   Mr.  Case? 

^iR.  CASE:   Mr.  Chairman,  let  me  first  say,  with 
all  due  deference  to  my  good  friend,  Harry  Bard,  that 
I  think  it  is  incorrect  for  the  Commission  to  have  the 
feeling  that  the  sessions  of  the  Legislature  and  its 
changing  times  have  been  a  hodgepodge,  unthought-out 
situation,  and  I  would  like,  if  I  may,  for  a  minute,  just 
to  review  the  history  of  that,  because  I  lived  through 
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1  some   of  it   and    then  make   a   couple    of  comments    in   support 

2  of  Clarence   Miles'   motion. 

3  Before    1948,    the    State   had   sessions   every  two 
4r  years    of   the   General  Assembly   of  90  days.      In   1946 

5  Governor   0 'Conor   appointed    the   so-called   Sherbow  Commis- 

6  sion,    and    one    of   the  recommendations    of   that   commission 

7  was    that   the   Legislature    should  meet    in,    I   guess    it  was 

8  the    odd   number    of  years,    for    the   purpose    only   of   looking 

9  at    the   budget. 

10  DR.  WINSLOW:   That  was  even  number  of  years. 

11  MR.  CASE:   Even  number  of  years,  because  at 

12  that  time ,  of  course,  you  had  to  figure  out  what  your 

13  budget  was  going  to  be  about  thirty-eight  months  in 

14  advance.   Now,  when  we  got,  and  I  say  we  advised  it, 

15  because  I  was  on  that  commission  and  drafted  the  legis- 

16  lation,  but  it  was  also  thought  at  that  time  by  some 

17  people  that  it  might  be  a  good  idea  in  that  session  to 

18  permit  the  Legislature  to  look  at  some  other  subjects. 

19  The  last  analysis  of  it  was,  though,  after  hearing  people 

20  all  over  the  State,  it  was  agreed  that  the  only  thing 

21  that  the  Legislature  should  have  in  the  short  session  were 
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finance  matters  and  matters  of  acute  emergency,  and  that 
is  the  way  the  constitutional  amendment  was  first  written, 
and  of  course,  matters  which  were  purely  local  in  scope 
got  in  --  no,  they  weren't  in,  that  is  right,  had  to  be 
statewide  in  scope,  that  is  right. 

JUDGE  ADKINS:   Emergency? 

MR.  CASE:   Emergency,  yes. 

As   I  say,    there  were   a    lot   of  hearings    on   this 
in   all  parts    of   the   State,    and    this  was    the   general   con- 
sensus.     That    situation   obtained   until    it  became  evident 
that    the   State's   business   did  require   people    to  meet   on 
every  year    to  consider   general   things,   and    this    is    the 
reason   it  was    later   changed   during  Governor   McKeldin's 
administration,    as    I  recall,   but    the    fact    of   the  matter 
is    that   this  whole    thing   of  even  having  sessions   every 
year     was    originally   brought   about  by  reason   of   the 
revenue  requirements    of   the    State,    and   had   nothing   to  do 
with   the    general    overall   legislative   programs,    and    indeed, 
a   great  many  people,    I   think,    still  believe    that   the 
Legislature   could    take   care   of  all   the   other   things    the 
State   has    to  do   if   it  met   only   once   every   two   years. 
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1  Now,  with  respect  to  the  merits  of  the  situa- 

2  tion,  and  I  just  wanted  to  say  that  it  hadn't  been  hodge- 

3  podge  or  carelessly  done;  it  is  a  matter  of  evolution, 

4  but  I  think  to  me,  it  would  be  unthinkable  to  have  the 

5  Legislature  sitting  as   a   continuous  body  for  any  number 

6  of  reasons  but  the  principal   ones  are  that  in  the  first 

7  place,  regardless  of  how  you  want  to  look  at  it,  the 

8  Legislature  in  session  is  an  upsetting  process.  That  is 

9  to  say,  it  is  a  process  which  requires  the  close  attention 

10  of  all  segments  of  the  economy,  of  labor,  of  business, 

11  of  everybody.   It  seems  to  me  that  the  State  can  only 

12  stand  just  so  much  of  that,  and  then  after  that,  it  ought 

13  to  have  a  little  vacation. 

14  The  second  point  is  that  actually  having  the 

15  continuous  legislative  --  authority  for  continuous  legis- 

16  lative  session  can  be  very  disastrous  from  the  State's 

17  standpoint,  as  witness  what  happened  during  Governor 

18  Boggs '    administration  in  Delav/are .   I  was  up  in  Delaware 

19  quite  a  bit  during  that  time,  and  up  there,  the  Legislature 

20  does  meet  all  the  time,  and  they  did  meet  all  the  time. 

21  Every  man  in  the  Legislature  was  a  Democrat  and   Governor 
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Boggs  was  a  Republican  and  frieykept  Governor  Boggs  off 
balance  by  just  staying  in  session  and  coming  back 
every  two  weeks  and  passing  another  river  bill,  and  it 
was  just  an  unthinkable  thing.   He  was  trying  to  get  a 
program  through.   It  was  a  good  program.   I  was  doing 
some  work  for  the  Public  Service  Commission,  and  the  Pub- 
lic Service  Commission  members  never  knew  from  one  week 
to  the  next  whether  they  were  still  going  to  be  in  office, 
because  the  Legislature  could  keep  coming  back  and  keep 
passing  bills.  He  would  have  to  veto  them.   Then  there 
would  be  a  big  upsetting  factor. 

To  me,  this  is  not  a  theory.   This  was  a  fact 
in  Delaware,  so  I  think  from  that  standpoint,  it  is  a 
bad  situation. 

Now,  the  third  argument  that  I  have  heard  is 
that  if  you  give  the  Legislature  unlimited  period  of 
time,  then  it  can  get  its  job  done.   This  is  just  so 
much  nonsense.   The  Legislature  can  get  its  job  done  if 
it  has  got  a  period  to  do  it.   The  business  about  Cooper- 
Hughes  and  all  that,  I  don't  want  to  go  into  now,  but  I 
can  tell  you,  and  people  who  really  will  be  honest 
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1  with  you  will  also  tell  you  that  Cooper-Hughes  was  dead 

2  the  day  it  was  introduced  into  the  General  Assembly,  and 

3  it  is  true  that  this  business  was  sort  of  used  as  a  smoke 
^  screen  to  kill  it,  but  it  was  a  dead  bill,  no  question 

5  about  that,  and  no  matter  how  the  press  tried  to  pump  it 

6  up,  it  was  dead. 

'5'  Now,    I   think  that    the   testimony   of  people  who 

8  have   been  before    this   Commission,   who  have    stated,    as 

9  somebody  here    said,    that   they  can  do   their  work   if   they 
get  do\>m   to   it,    is   a   valid   point,    and    I  have   never   talked 


10 


^^     to  a  legislator  in  private  yet  v;ho  has  said.  If  we  have 
^2     to  do  it,  we  can  do  it,  and  I  v7ould  defer  to  you,  Dale, 
^^     on  this  point.   You  served  in  the  Senate,  and  so  did 
^^     Stan  Hoff,  both  of  you,  but  I  just  think  that  leaving 
15     the  thing  wide  open  will  be  bad  for  the  citizens,  bad 
1^     for  the  State,  and  bad  for  our  general  governmental  pro- 
cess . 

18  JUDGE  ADKINS:   I  would  like  to  ask  a  question 

1^    and  then  make  a  brief  comment.   Is  this  continuous  con- 
cept, does  this  relate  to  the  fact  that  a  legislature 
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DR.  BARD:   No,  not  after  an  election. 

JUDGE  ADKINS:   You  state  here  the  General  Assembly 
^all  be  a  continuous  body.   Does  that  mean  that  under 
this  circumstance  rules  will  be  continuing,  if  your  theory 
about  bills  were  to  be  adopted,  bills  introduced  at  the 
Legislature  would  still  be  available  to  the  next  Legis- 
lature? 

DR.  WINSLOH:   Not  the  next  elective  Legislature. 

JUDGE  ADKINS:   Why  do  you  say  that  in  view  of 
this  language? 

DR.  BARD:  Vie   have  said  on  a  number  of  occa- 
sions that  the  phrase,  continuous  body,  is  not  one  that 
V7e  like.   If  you  can  find  a  better  one,  this  is  all  to 
the  good. 

JUDGE  ADKINS:   I  appreciate  that.   Where  in 
this  section  does  this  provide  it  is  continuous  only 
during  the  period  of  the  term  for  which  they  are  elected? 

DR.  BARD:   And  terminating  as  provided  by  law. 
We  think  that  does  it.   If  that  doesn't,  we  could  change 
it  accordingly. 

JUDGE  ADKINS:   That  answers  my  question,  but 
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to  comment,  and  to  subscribe  to  what  Dick  Case  has  said, 
it  seems  to  me  that  the  short  term  has  this  benefit:   It 
forces  dilatory  legislators  to  come  to  decisions  on 
crucial  points,  which  decisions  will  not  be  forced  if  there 
is  no  terminal  date.   The  second  thing  is  it  seems  to  me 
that  if  the  Constitution,  as  is  probably  going  to  be 
proposed,  adopts  compulsory  Home  Rule,  the  volume  of 
legislation  presented  to  each  Legislature  is  going  to  be 
substantially  reduced  ,  and  the  time  consuming  action  of 
the  Legislature  from  my  very  limited  experience  is  based 
on  the  bulk  of  material  and  not  on  the  importance  of 
material.   If  you  cut  out  the  bulk  of  material  resulting 
from  local  problems,  you  ore  going  to  hcve  an  cmple  time 
within  any  reasonable  framework  to  handle  the  main  or 
State  problems.   I  think  to  extend  it  out  simply  as  Dick 
said  leads  to  all  kinds  of  problems. 

DR.  BARD:   Do  you  understand.  Judge,  that  this 
permits  them  not  only  to  extend  it  out  but  to  telescope 
it  in? 

THE  CHAIRMAN:   They  can  do  that  now. 

JUDGE  ADKINS :   Yes.   They  can  do  it  any  time 
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now.      Of  course,    I  have   perhaps   a  historical   objection   to 
terminating  as   provided   by   law.      I  don't   think  that   in 
the   separation   of  powers   concept,    and   I   think   this   goes 
pretty   far   back   in   constitutional  history,    the   Chief 
Executive   should  have    anything   to   say  about  when   the   Legis- 
lature meets   or   adjourns.      Vernon  Eney  reminded  me   after 
my   last  meeting,    this  was   thought  by   those    in  England 
many   years   ago.      I  don't    think  the   Chief  Executive   should 
have   anything   to  say  about  when   the   Legislature    is    in 


I       session. 


DR.  BARD:   You  would  not  have  them  call  a 


special  session  under  this  concept? 

JUDGE  ADKINS:   Yes,  I  would  have  him  call  a 
special  session,  but  I  would  not  have  it  provided  by 
statute  when  they  would  meet.  That  is  what  you  envisage  in 

this  . 

MR.  MARTINEAU:   What  does  the  governor  have  to 

do  other  than  veto  the  bill? 

JUDGE  ADKINS:   That  is  it  precisely. 

THE  CHAIRMAN:   Mr.  Delia? 

MR.  DELLA :   I  would  like  to  make  a  few  comments 


Cour$   Rvportert 


THE  JACK  SALOMON    REPORTING  SERVICE 
100  Equitably   Building 
Baltimore  2,  Maryland 


ttxington   9-6760 


448 


on  this.   I  think  I  voted  for  the  motion  for  the  continued 
session  of  the  Committee,  but  I  can  realize  this  can 

3  create  scxne  problems,  but  I  would  like  to  point  out  that 

4  the  Legislature  has  been  changing  in  its  operations  over 

5  the  past  ten  years  quite  tremendously  because  of  the 

6  education  of  more  people  in  the  legislative  issues, and  I 

7  don't  think  that  the  local  measures  were  bogged  down  as 

8  the  operation  of  the  Legislature.  The  fact  is  more  people 

9  are  insisting  upon  more  types  of  legislature  being  intro- 

10  duced  and  then  insisting  on  hearings  before  the  committees 

11  The  committees  have  to  the  best  of  their  ability  honor  the 

12  people  as  piuch  as    they  can  and  schedule  these  hearings 

13  out. 

14  I   think   the  whole   problem  has   come   about    that 

15  with  problems    of   the   Legislature    increasing   in   its   volume 

16  of  work,   with   the   increase    in  new   legislators    coming 

17  dovm   and    this   nev7  reapportionment   election,    you   are    going 

18  to  have   probably  around    2500  bills    introduced    in    1967, 

19  where    they  have   been  running  around    2000   or    2100  now. 

20  Now,    it  means    that  more    time    is   going   to  have    to  beneces- 

21  sary  in   order   to  get   these    things    through   in   anymanner 
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that  is  going  to  be  looked  upon  as  being  systematic   or 

the 
at  least  to  the  benefit  of/public  at  large. 

I  am  perfectly  convinced  that  70  days  is  not 
enough,  because  I  have  been  acting  around  the  Legislature 
now  for  the  past  fifteen  or  sixteen  years.   I  feel 
probably  90  days  would  be  appropriate.   I  feel,  too,  if 
you  are  going  to  have  a  cutoff  period,  that  maybe  the 
Constitution  should  provide  that  if  the  work  is  not  com- 
pleted, that  the  governor  would  have  the  right  to  issue 
an  order  for  a  continuing  operation  of  the  present 
General  Assembly  for  a  period  of,  say,  not  more  than  ten 
days,  to  clear  up  the  v7Drk  that  is  in  the  General  Assembly 
as   part  of  that  regular  session.   If,  for  instance,  they 
have  a  cutoff  date  and  then  the  governor  V7ants  to  call 
a  special  session  again,  everything  introduced  has  to 
be  a  new  bill.   I  can  recall  a  couple  of  years  ago  when 
the  courts  ruled  that  ti:iey  couldn't  set  the  clock  back 
any  more.   They  passed  some  legislation  after  the  12 

o'clock  deadline,  and  they  had  to  reintroduce  about  eight 

had 
bills  that  already/been  passed  to  make  sure  they  were 

constitutionally  right.   I  think  this  is  just  nonsense. 
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1  I  think  if  they  could  have  had  an  extension  of  time  that 

2  these  bills  could  have  been  acted  on  in  the  procedure, 

3  and  they  would  have  been  taken  care  of  and  become  law.   I 
4r  feel  that  probably  90  days,  if  you  are  going  to  use  a 

5  cutoff  date,  would  be  more  appropriate.   I  think  you 

6  should  have  a  proviso  to  extend  it  a  few  days  after  that  by 

7  executive    order. 

8  MR.   CASE:      The   court   didn't  rule    that.      We 

9  were   afraid    it  would. 

10  THE  CHAIRMAN:      Mrs.    Bothe? 

11  MRS.    BOTHE:      I   am  a    little   confused   after   read- 

12  ;ng   the   Kentucky  provisions    that  Dr.   Bard  referred   to 

13  because    there    they  say  the   General  Assembly   shall  be   a 
I'i  continuing  body,   but    then   they  go   on   to  state   how  many 

15  days    it  may  stay  in   session  and   provide   that    it   could   be 

16  extended    for   another   30,    on  vote,   but    they  are   circum- 

17  scribed.      They  can't  meet    all   year   round,    and    yet   they 

18  can  be    a   continuing  body.      I    think  we   have   got   two  dif- 

19  ferent   concepts    here    that   are   being  confused    in   the    de- 

20  bate.      One    is  whether    the   General  Assembly  shall  be   con- 

21  tinuing  or    a   continuous   body,    in  which  event   bills  v7ould 
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1  not  have  to  be  revised  from  session  to  session.  The 

2  other  is  whether  the  time  during  which  it  should  meet 

3  shall  be  limited  by  the  Constitution,  and  I  suggest  per- 

4  haps  if  I  am  correct  in  that  premise  that  we  ought  to 

5  yip.te  and  consider  separately  the  two  propositions. 

6  THE  CHAIRMAN:   I  think  we  can  save  time  to  do 

7  so,  though  I  would  think  the  first  vote  might  very  well 

8  determine  the  second.   May  I  suggest  in  view  of  the  length 

9  of  time  on  this  debate  that  anyone  who  has  already  spoken 

10  not  speak  again  because  we  are  going  to  go  around  the 

11  table  the  second  time. 

12  DR.  BARD:   Might  you  make  an  exception  with 

13  j  the  Chairman  of  the  Committee  reporting? 

14  THE  CHAIRMAN:  The  Chairman  of  the  Committee 

15  always  has  the  floor.   Go  ahead. 

I 

16  i  DR.  BARD:   I  might  add  that  our  Committee, 

17  I  during  its  deliberations  at  one  time  or  another,  indicated, 

! 

18  '  at  least  some  of  the  members,  that  they  would  not  be 

19  I  against  setting  an  actual  ceiling  on  just  howfar  you 

20  !  absolutely  would  not  go  beyond.   I,  for  one,  v/ould  not  be 

21  j  against  that.   There  would  be  a  possibility  of  drawing 


Court   Reporter$ 


THE  JACK  SALOMON   REPORTING  SERVICE 
100  Equilable   Building 
Baltimore  2,  Mar>^An<^ 


Lexington   9-6T60 


452 


1 
2 

3 

4 

5 

6 

7 

8 

9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 


within   this    frame   of  reference    the    idea    that,    let   us   say, 
you  would  not  go  beyond   90  days,    if  this    is  what  you  want 
to  say,    but   at   the   same    time   you  would  not   set   a   date    of 
70  and   necessarily  stick   to   it   so   that   you  might  have    to 
move    the   clock  back,    as  we  have,    and   I   understand   you 
can't  do   that   any   longer,   or    to  resort   to  different   forms 
of  subtle   subterfuge    in  regard    to  getting  around   this 
exact  date.      If   there   could   be   some   expansion   in   there, 
I   think   our   Coiraaittee  would   go  along  with   that. 

THE  CHAIRMAN:      Dr.    Bard,    I   think   that   the 
present   provision    limiting   it   to   70  days   says,    shall  sit 
not  more    than   70  days,    and    if  I  understand   your   point,    you 
would  merely  be   saying  the   General  Assembly  could   provide 
less    than    the   maximum  by   law. 

DR.    BARD:      No.      My  point    is   beyond    that.      It 
would   state   that   you   could   go   to   90,    if  you  needed   to. 

THE  CHAIRMAN:      Yes,   but   could   be    less. 

DR.    BARD:      Therefore,    your    flexibility  would 
be   between   two  actual  dates.      This    is  what   some    of  us 


held. 


THE  CHAIRMAN:   Mr.  Miles'  motion,  as  I  under- 
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1  stand  it  fixes  only  a  maximum  period  of  time.   Does  not 

2  prescribe  a  minimum.   Mr.  Miller? 
5  MR,  MILLER:   Mr.  Chairman,  I  may  have  spoken 

4  before,  but  not  on  this  point.   I  think  that  our  sub- 

5  committee  felt  that  there  ought  to  be  some  way  in  which 

6  the  Legislature  would  be  free  to  act  if  in  its  judgment 

7  it  thought  necessary  without  a  sword  over  its  head,  about 

8  consecutive  days.  As  I  see  it,  if  we  follow  out  the  con- 

9  tinuing  idea,  what  we  would  attempt  to  have  would  be  that 

10  the  Legislature  might,  for  instance,  have  all  its  work 

11  done,  except  it  had  to  wait  for  an  engineer's  report. 

12  They  would  have  the  discretion  if  they  saw  fit  to  adjourn 

13  for  six  months,  but  it  wouldn't  stop  the  wheels  of  pro- 

14  gress  and  if  we  are  going  to  make  the  Legislature  an 

15  independent  branch  of  the  government,  they  shouldn't 

16  have  to  be  entirely  dependent  on  whether  the  governor 

17  called  them  back  or  not  after  he  were  considering  asking. 

18  THE  CHAlRmN:   Any  further  discussion? 

19  Mr.  Sayre? 

20  MR.    SAYRE:      The  model  has    these    succinct 

21  phrases:      The    legislative   process    is   continuous.      It   is 
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1  not    fragment.      In   other  words,    you   are   already'restr ict- 

2  ing   the   strength   that   you  want   to  grant   to  the   Legislature 
5  if  you  put    this    type    of  restriction   on   it.      Legislative 

4  problems    should   be      faced  when   they  arise   and   not    in 

5  Spasms.      True   emergencies   should   be    the    only  reason    for 

6  special   sessions.      Moreover,    legislative   action   should   be 

7  preceded   by   intensive   study  and   analysis. 

8  This    leads    into  a   healthy  development   on 

9  the   pre-filing,    et   cetera,   but   it    is   also  an  even  greater 

10  reason  why  you  need   a   continuous   session   or    a  continuing 

11  session,    and    I  knov;  that   certain   legislative    leaders 

12  are   split   on   this   very  point    of  getting   the  work   out,    if 

13  you  have   a    limit,    and    on   the    others    say  you   are   not   going 

14  to  have   as   good  work   get    out    if  you  do  have   a    limit.      I 

16  think   that   you   are   going   to  have    to  regard   all   the  new  type 

16  of  staff,   work,    being  able    to  adjourn,    come   back  as   a    re- 

17  suit    of   the   staff  work,    et   cetera.      It   is   a  new  era   and 

18  we   have    to  have   a   Legislature   able   to  cope  with   it 

19  and   not   have    strings    tied   such  as   a   certain   specified 

20  number    of   days. 

21  THE  CHAIRMAN:      Mr.   Martineau? 
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MR.    MARTINEAU:      I  would   just   like    to  apply 
what   Judge  Adkins   said    this   morning  about   the    fixing  the 
ten  per   cent   figure    for  redistricting  to  this   question. 
It   seems    to  me    that  we   are   entering   into  an  era  where  we 
may  have   a  unicameral  Legislature    for   all  we   know.      We   are 
going   to  have   a   completely  different   sort   of  Legislature, 
both   in  makeup   and    in  what    they  are   going  to  be   consider- 
ing and    I  certainly  don't    feel   that  I   am  qualified   to 
sit   here    in  what   Judge  Adkins  referred    to  as    our    ivory   towe 
and   decide    how   long   the   Legislature   should    or   should   not 
sit   in   session   and  write    it    into   a   constitution.      For 
that   reason,    it   seems    to  me    it  would   be  most   ill-advised 
to  write   into  this   section   any  specific   time    limitations. 

MR.    SCANLAN:      I  join   in  Mr.   Martineau's 
sentiments.      I   am  willing   to   trust   their  responsibility. 
I   see   all  arguments    for   having   a   date   certain.      People 
have    to  adjust    their    affairs.      I   surmise    if  we   pass    this 
General  Assembly   acting  under    it  v7ould   probably  come   up 
with  a   statute  whichvould      contain  reasonable  restrictions 
against   dragging   the    legislative   process    throughout    the 
whole    year,    but    I   trust    their   judgment    in   this  matter. 
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THE  CHAIRMAN:      Mr.   Melvin? 

MR.   MELVIN:      I  would    like    to  speak  against   the 
idea    of  continuing  sessions.      I   am  not    talking  about    the 
period    of   time   now  but  just    the   continuing  nature    of   the 
Legislature . 

THE  CHAIRMAN:  Let  me  make  it  clear  once  again 
that  the  Committee  is  not  considering  continuing  session, 
continuing  body. 

MR.   MELVIN:      I   understand.      Mr.   Sayre   has 
mentioned   the   alleged   difficulties    of   the   staff  and   all 
that   sort   of   thing.      My  experience   has  been   that   that 
is  not   the   difficulty.      I   see   no  advantage   to  having  con- 
tinuing,   or   having   it   a   continuing  body,    and   I   am  par- 
ticularly  opposed    to  the    idea    of  allov/ing  bills  which  have 
failed   to  be  regarded,    to  be   picked   up  where    they  are 
left    off.      I   think   that  V70uld   be   very  chaotic.      As   some- 
body mentioned  here,    you  had   close    to  2000  bills    intro- 
duced,  and   I   think   only  about   a    third    of   those   actually 
passed.      If  every   time    they  came   back    in   you  had    to  go 
and   pick  up  V7ith   those    other    two-thirds,    I   think   the   paper 
work  would   be   prohibitive    of  ever   getting  anything  done. 


Court  Rtporter$ 


THE  JACK  SALOMON    REPORTING  SERVICE 
100  Equitable    Buililing 
Baltimore  2,   Maryland 


Lninflon  9-6  "60 


A57 


1  THE  CHAIRMAN:   I  think  we  ought  to  move  to  a 

2  vote  on  this  question. 

3  MR.  BOND:   Mr.  Chairman,  I  would  like  to  recite 
4:  one  fact  to  the  Commission:   On  June  2,  Senator  Hughes, 

5  Senator  Roney  and  Senator  James  appeared  before  the  Com- 

6  mittee  of  this  Commission,  and  -- 

7  THE  CHAIRMAN:   Not  Senator  Roney,  Mr.  Bond. 

8  MR.  BOND:   Yes,  sir,  June  2,  1966,  Senator 

9  Roney,  Senator  Hughes,  Senator  James  and  Delegate  Kirsch. 

10  THE  CHAIRMAN:   I  am  sorry,  you  are  referring 

11  to  Q   different  meeting. 

12  MR.  BOND:   Yes,  sir.   I  don't  think  this  meet- 

13  ing  has  been  brought  to  the  attention  of  the  full  Com- 

14  mission.   That  is  the  reason  I  am  interrupting  at  this 

15  point. 

16  THE  CHAIRM^N:      Is    that   the  meeting  you  referred 

17  to  earlier? 

18  MR,    BOND:      Yes,    sir.      They  unanimously  asked 

19  that   the    70-day  session  be  retained    in   the   Constitution. 

20  THE   CHAIRMAN:      Are    you  ready   for    the    question? 

21  MR.   MILES:      May  I   say   this,   Mr.   Chairman?      It 
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is  ray  motion.      I  made    it  ray  business    to   talk   to   a   great 
many  members    of   the   Legislature   and   what  Mr.    Case    says 
is   absolutely   correct.      I  have   yet    to   talk   to   one   private- 
ly who  does   not    think   there   should   be   a   terminal  date 
fixed.      I  have   heard   differences    of   opinion   as    to  whether 
it   be   70  days,    90  days    or    four  months.      I   am  strongly   of 
the    opinion  that    there    ought   to  be   some    terminal  date    of 
the  regular   session. 

THE  CHAIRi^T^N:      The    question   arises    on   the   motion 
to  amend    this   session   to   provide   a   maximum   limit    on   the 
length   of  the   sessions    of  the   Legislature.      I  will   submit 
as   a   separate   question   the   question   of  whether    the   Legis- 
lature   should   be    a   continuing  body. 

DR.    BARD:      I   have   a   question    in  regard    to   the 
point:      Does    the  motion   embody  a    specific  maximum  date? 

THE   CHAIR^L^N:      No.      Does   not.      That  will  be 
separately  determined    if  the   motion  passes.     Are   you 
ready   for   the   question?     A   vote  Aye    is   a   vote   that    there 
shall  be   a   limitation   on   the   length   of   the   session.      It 
does   not   fix   a    limitation   and    it   doesn't   fix   the   number 
of  days.      All   in   favor,    please   signify  by  raising  hands. 
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1 

Opposed,   raise   your   hand:      The  motion   is   carried,    16   to  9. 

2 

Now,    I  will   submit   as   a   separate   proposition 

5 

the  recoimiendation   of   the   Committee   that   the   Legislature 

i 

be   a   continuing  body,   did   you  make   that  change    or   not, 

5 

Dr.   Bard? 

6 

DR.    BARD:      Continuing  body,    yes. 

7 

THE  CHAIRMAN:      A   continuing  body. 

8 

DR.    BARD:      I   am  not   too  sure   that   the   Committee 

, 

9 

would  hold   as   strongly   on   that   point   after    the   defeat   of 

10 

the    other  motion. 

11 

MR.    SCANLAN:      It   is  meaningless   now. 

12 

DR.    BARD:      Yes;    our    feeling  was    our   Committee 

13 

would   believe    that   all   of  the    arguments    tied    the    two                       i* 

1' 

14 

together,   more    or    less.                                                                                         ,' 

15 

THE  CHAIRMAN:      Do  you  want  to  withdraw   it? 

MR.    CLAGETT:      Mr.    Chairman   -- 

17 

THE  CHAIRMAN:      To   save    time,    put    it   to   a  vote 

18 

if  there   is   a   difference.      All  right.      A   vote  Aye    on   this 

19 

question  will  be   a  vote    to  retain   the   provision   that    the 

20 

General  Assembly  shall  be   a   continuing  body.     A  negative 

21 

J. 

vote  will  be    to  delete    it.      Is    there   any  discussion   of 

1 
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this   point,   Mr.   Case? 

MR,   CASE:      I  would   like    to   ask  a   question, 
Mr.    Chairman.      I  don't  know  but  what   that  word    or  what   thos 
words   now  mean   in   the   context    of  Colonel  Miles   proposi- 
tion. 

MR.   MILES:      Nor   do  we   at   the   end    of   the    table. 

MR.    CASE:      I  would   like   an  explanation   from 
the   Chairman. 

THE   CHAIRMj\N:      I  will   try.      I   am  not   so   sure    I 
can,    but    to   the   extent   I   understand    the    term,   continuing 
body,    I   don't   think   it    is   necessarily  affected   by   the 
vote,    because    the  way   the   section  was   set   up   initially, 
you  provided    that   the   General  Assembly  was   a   continuing 
body,    but    its    term  was    fixed   by   law.      All  we   have   done 
now  is    to  say   that    its    term,    the    terra   of   its   sessions, 
shall  be    fixed   by   the   Constitution.      The   concept,    as   I 
understood    it    from  the   Chairman,    and   he   can   correct  me    if 
I  am  wrong,    is    that    the   continuance    of   the   elected   Legis- 
lature  as   a   continuing  body,    independent    of  its   sittings, 
its   sessions,   merely  means    that   it    is    the   same   body.      It 
is   not    a  new  body  every   time    it   has   a   new  session.      I  would 
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take    it,    and   you   can  correct  me    if   I  am  wrong,    that 
implicit   in   that    is    the   idea   that   the   Legislature   could, 
I  don't   say   it  necessarily  would   have    to,    could   provide 
that   the   bills    introduced   at   a   session   of  the   Legislature 
could   be   considered   as   still   introduced   at   another   session 
of  the   Legislature   or   it   could  provide   otherwise.      Is   that 
the   concept? 

DR.    BARD:      That    is   correct.      It  would    operate 
as    the  United   States   Congress    operates. 

MR.    CASE:      Except    for    four   years    instead    of 

two. 

.THE  CHAIRMAN:      Yes. 

DR.  BARD:  Except  for  four  instead  of  two. 

MR.  SCANLAN:   I  think  in  the  interest  of  clari- 
fication, that  language  really  should  read, The  General 
Assembly  shall  be  a  continuous  body. 

THE  CHAIRMAN:   Continuing. 

MR.  SCANLAN:   Continuing  body,  during  the  term 
for  which  the  members  thereof  are  elected.   I  think  that 
would  clarify  it. 

THE  CHAIRMAN:   I  think  the  Committee  would 


Court  Rrporlert 


THE  JACK  SALOMON   REPORTING  SERVICE 
100  Equitable   Building 
Baltimore  2,   Maryland 


Ltxinglon   9. 6:60 


462 


1 
2 

5 
4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 


accept  that,  is  that  true? 

DRo  BARD:   That  is  correct. 

MR,    CASE:      This  would  mean   in  effect   that   a 
bill   introduced   during   the    first   session   and  held    in 
committee      could    in  effect  be   kept   alive    for    four   years 
until   scMTie    action   on   it  had   been   taken,    or   finally  be 
killed. 

THE   CHAIRMAN:      I  would   assume   so.      I  would   also 
assume    that    the    two  houses   could   by  rule   provide    other- 
wise . 

MR.    CASE:      Sure.      The   constitutional  stand- 
point,   this  would   be    the   case. 

THE  CHAIRMAN:      That    is  right. 

JUDGE  ADKINS:      Does    it  also  mean,   Mr.    Chair- 
man,   officers    of   the   bodies  would   continue    for    the    four- 
year   period? 

THE   CHAIRMAN:      I  would    assume    that  would    follow. 

MR.    SCANLAN:      Again,   wouldn't    that   be   by  rule? 

THE   CHAIRH^N:      I  would   say   it  would    follow 
unless    it  vv^as   decreed    otherwise   by  rule    or   provided    other- 
wise  by  rule.      That  would   be    the   concept   of   the   continuing 
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body. 

Any  further  discussion?  Are  you  ready  for  the 
question?  Again,  a  vote  Aye  is  a  vote  that  the  section 
shall  retain  the  language  that  the  General  Assembly  shall 
be  a  continuing  body  for  the  term  for  which  its  members 
have  been  elected.  Are  you  ready  for  the  question?  All 
those  in  favor,  please  raise  their  hands;  opposed:   The 
motion  is  lost  by  a  vote  of  10  to  13, 

The  next  section? 

DR.  BARD:   Section  9.   Shall  v7e  go  into  this 
before  lunch? 

THE  CHAIRMAN:   No,  we  will  have  to  adjourn,  I 

am  afraid. 

I  have   several  matters    that   I  roust  bring   to  your 
attention  before    lunch.     VJe   are   running  way,   way  behind 
in   the    schedule.      I  realize   some    of   the   questions    that 
have   been  debated    this  morning   are   very  vital   questions, 
but   I  hope    that  we   can   sharpen   the   debate    a    little    this 
afternoon,   because  V7e   have   got   a   great  deal   to  get    over. 

I  want    to  say  that,    although  we   do  not  have    the 
Judiciary  Article    on   the    agenda    for   action,    I    am  m.ost 
anxious    that  we    at    least  have    the    opportunity   to  have    the 
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Chairman  and  reporter  of  that  Conmiission  present  the 
concept  of  the  Judiciary  Article  to  the  Commission.   I 
am  anxious  that  this  be  done,  because  there  are  many 
members  of  the  Commission  who  are  not  lawyers,  who  are 
not  familiar  with  the  details  of  what  has  been  worked  out 
in  the  Judiciary  Article,  and  it  is  going  to  require  a 
great  deal  of  thought.   It  is  going  to  require  a  great 
deal  of  careful  study  and  attention,  so  that  if  we  pos- 
sibly can,  I  would  like  to  conclude  consideration  of  the 
other  reports,  hopefully  not  later  than  4  o'clock.   I  had 
hoped  we  would  have  the  whole  afternoon  on  the  Judiciary 
Article,  but  that  obviously  is  impossible,  so  if  you  will 
keep  that  in  mind,  I  do  not  mean  to  shut  off  debate,  and 
I  think  it  would  be  unwise  not  to  debate  things  fully.   I 
suggest  only  that  we  sharpen  our  comments  and  make  them 
as  brief  as  the  circumstances  will  permit. 

I  want  also  to  ask  you  to  be  considering  at 
luncheon,  and  whenever  you  can  in  between,  and  this 
afternoon,  the  problem  with  respect  to  the  next  meeting 
because  I  don't  want  this  to  be  considered  casually,  and  I 
have  a  tremendous  respect  for  the  will  and  the  vigor  with 
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1 

which   the   Commission  has   responded    to   our   appeals    for 

1 

i 

1 

2 

3 

meetings.      I  have   a   great  hesitancy  in   telling  you   that  we 
should   have    another    two-day  meeting  in  August,    and   yet   it 

•1 

seems    to  me    inevitable    that   we   are   going   to  have   to  have 

5 

a    two-day  meeting   in  August   and   another    one    in   September, 

6 

if  we   are   to  get   anywhere   near  meeting   our   schedule.      On 

7 

the    other  hand,    it    is,    I   think,    obvious    to  all   of  you   that 

8 

a    two-day  session    in  August,    if   a   third    or   half   of   our 

9 

members   are   away  on  vacation,   will   accomplish  nothing. 

1 

10 

because  we  weill  have    to   take   all   the   votes    over   again. 

1 

11 

I    think   that  we   have   demonstrated   by    this  meet- 

) 

12 

ing,   with   a   practically  perfect   attendance,    that  we   can 

13 

make    our   decisions   and   v/e   won't   come   back    to   them,    but 

14 

I  don't    think   this   happens  when  we   have    a   substantial 

15 

number   of  members   absent. 

16 

Dick  Case   suggested    that,    I   think   first    of  all, 

17 

that   it    is    obvious    to   all   of  us    that   a    two-day  session, 

18 

when  we    are   all  captives    in   one   place   and   away   from   the 

19 

demands    of   office   and    telephone,    is   highly  desirable,    and 

20 

that   therefore    if  we   have   such  a    session,    it   ought   to 

21 

again  be    at   a   place   v;here  vje   can  all  remain   together 

A 
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overnight  and  again  ought  not  to  be  in  Baltimore  City, 
because  it  is  too  easy  for  too  many  of  us  not  to  stay 
overnight.   Dick  Case  suggested  that,  since  the  University 
of  Maryland  now  has  Mount  Ayratt  Farms,  and  he  tells  me 
there  are  probably  ample  accommodations  there,  and  it 
is  a  very  pleasant  place,  that  if  we  have  --  Dick,  you 
can  be  more  precise  than  I  can,  it  is  in  Harford  County. 

MR.  CASE:   It  is  in  Cecil  County  overlooking  the 
Susquehanna  on  what  would  be  the  East  Bank  of  the  Susque- 
hanna.  There  are  about  forty  rooms  there.   It  is  a  small 
house . 

THE  CHAIRMAN:  V/hether  or  not  we  can  get  it  is 
a  detail  we  will  leave  out.   I  am  suggesting  that  there 
be  such  a  place.   It  is  also  possible  for  us  to  meet 
at  College  Park.   That  was  one  of  the  locations  considered 
this  time,  but  we  couldn't  get  the  necessary  conference 
room  readily  available. 

DR.  BARD:   Is  that  the  Adult  Center,   Mr.  Chair- 
man? 

THE  CHAIRMAN:   Yes. 

DR.  BARD:   That  is  a  very  excellent  place. 
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THE  CHAIRMAN:      I  doubt   that  would   be   as 
readily   available    to  us    in  September,   but    it  may  be. 
In   any  event,   will   you  please   give   very  serious   considera- 
tion  and   believe  me   honestly,   when   I   say   it    is  with 
considerable    trepidation  when   I   ask  you  to  again  consider 
a   two-day  session    in  August,   but   I   think  we   are    faced 
with   the    situation   that  we   simply  cannot  conclude    our 
work  unless  we   do  have   a    two-day  session,    and   I  would 
like    this   afternoon   before   we   adjourn   to   take   a    few 
minutes    to  discuss    it   and    find    out   generally   from  you 
if  we   have   a    two-day  session,   whether   you    like  what   we 
did    this    time,    Sunday   and  Monday,   with   the   promise    of 
perhaps   a    little   more    to  be    lived   up   to  as    to   the   hour 
of  adjournment    on   Sunday  evening,    or  whether    you  would 
have   perhaps    two  other   days. 

Let   me    also  remind    you    that   your   checking   out 
of   the   hotel  here    is   a   simple   process.      You  don't   have 
to  pay   the   bill.      You  just    turn    in   your   key,    but  most    of 
us   should    get    out    of   our   rooms   between  now  and    1   o'clock 
so   that    the   hotel   can  have    the   room. 

(Discussion   off   the   record.) 
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1  (Whereupon  the  meeting  recessed  at  12:30 


2 

5 
4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 


o'clock  p.m.  until  2  o'clock  p.m.,  of  the  same  day.) 
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THE  CHAIRMAN:      Can  we   get   started,   please?     We 

2  are   still    on  the    legislative   report.      I  would   like    to  go 

3  back  to  Section   8  because  we    adopted   the  principle   that 

4:  there   should   be   a    limit   fixed    in   the  Constitution   for    the 

5  length   of  sessions,   but  v/e   took  no  action   as    to  what 

6  that   limit   should   be.      What    is    your   pleasure?     Do   you 

7  vant   to  refer   that   book   to   the   Committee    for    further   con- 

8  sideration,    or   do  you  want   an  expression   of   opinion   today? 

9  DR.    BARD:      I  hope    they  express   their    opinion. 

10  THE   CHAIRMAN:      The   Committee  wants   views   as 

11  to   the   maximum  time    for    the   sessions.      Mr.   Gentry? 

12  MR.    GENTRY:      At   the   present,    I  would   be   in 

13  favor    of  sessions    fixed   not  mare    than   70  days,    in   fact 

14  possibly   less,    for    the  reason   that    if  we   have   mandatory 

15  Home  Rule,   as    is   presently  being  considered,    you  V70uld 

16  not  have    the   need    for   time   being   taken  up   on    local  bills 

17  in   the   General  Assembly   and    therefore    they  should   be   able 

18  to  accomplish   their   purpose    in   less    time.      However,    I 

19  don't   see   how  we   can  really   intelligently   talk   about   a 

20  time   unless    the  Committee    is   prepared   to   tell  us  what 

21  the   various    --   Senator   James,   Mr.   Mandel  and    others  who 


Court   Rfporttn 


THE  JACK  SALOMON   REPORTING  SERVICE 
100  Equitablr   BuiKIing 
Ballimore  2,   Maryland 


Lexington  9-6760 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 


470 


have   a   period   before    them  have   said    on   the   time,   as  well 
as   sort   of  a   survey  of  what   other   States  have   done. 

DR.    BARD:      I  can   tell  you.      First,    let  me 
clarify   the    fact    that   I  did    indicate    to   the   Committee   at   an 
earlier   session   that   the   Members    of   the   Legislature  who 
were   present   that   are   at   our   hearing  did   believe    there 
ought   to  be    a    limit. 

MR.    GENTRY:      Excuse  me,   did  not  believe? 

DR.    BARD:      They  did.      I  had   indicated   that, 
though   our   Committee   didn't  happen   to  agree  with  them, 
but   at    the   same    time,   we   asked    them  hov;   long   that    limit 
should   be    and   in  general   they   favored    70  days.      We   have 
the   possibility   of  doing  what   Kentucky  has   done,   which 
says,   However,   with  the   concurrence    of  two-thirds    of 
the  members   elected   to  each  house,    fixing  a   time    in   the 
same   calendar   year,    the   General  Assembly  may  meet   for   an 
extended   session   of,    and   they   add   30  days.      There    are   some 
other   bodies    that   add   smaller  number   of  days,    so   that 
there   are    two  ways    of  doing   it.      You   can   fix   an  exact 
limit,    and   you  can   say  that   there   can  be   an  extension 
on   the   basis    of   two-thirds    or    three-fifths   and  name   the 
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1  period    of  extension.      Then   you   are   safe   both  ways. 

2  THE  CHAIRMAN:      Dr.   Templeton? 

'6  DR.   TEMPLETON:      Mr.   Chairman,    admittedly  as 

4  has   been  stated,    the  work   load  would   be    less    if  Home  Rule 

5  is   established,   but   there   is   another   element  which  I 

6  hope  might   influence   your   thinking  about    the    limit,    and 

7  that    is    to  retain   the    70-day  ruling,   because   so  much   of 

8  our  work   is   rather   revolutionary  and   the    few  departures 

9  we   have    from  what  we   are   accustomed    to, the   better  we 

10  might   get    off.      It   seems    to  me   that    I  would    like   to  stress 

11  the  retention   of   the    70-day  argument. 

12  THE  CHAIRMAN:      Mr.   Miller? 

13  MR.    MILLER:      Mr.   Chairman,    I   don't  want   to 

14  belabor    the   subject,   but  we  have   a   concept  we   all  agreed 

15  on,    the    three    independent  branches    of  our   form  of  govern- 

16  ment,   both  national  and   state,    and   I  would    feel  much 

17  better   about    our  Constitution    if   there  were  some  means   by 

18  vhich  a   Legislature    in   its   sound   discretion   could  have   a 

19  session  whether    it  was    70  days    or   seven  months   after    the 

20  initial  meeting  without   it  being  dependent   on   the  Executive 

21  Branch,    and   the    fear    that  many  people   have    that   it  would 
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1  go   on  and    on.      If  we  have   an  annual  salary  that  each  mera- 

2  ber   of   the   Legislature    is   paid  X-dollars   a   year,   regard- 
5  less    of  how  many  days   that  he   attends,    there  would 

4-  certainly  be   no  incentive    to   increase   the    time,    and   I  can 

5  assure   you   in  my   legislative   experience,    although   it 

6  wasn't   on   the   State   level,    that   nobody   in   the   Legislature 

7  doesn't  want   the   adjournment  just   as   soon   as    they  can  get 

8  home,    if  the   national   interest   or    the   state    interest  will 

9  permit    it,    so   I  would    like  whatever  we   do,    and    I  will   go 

10  vote    for   the    70  days    or   seven  days    or   seven  months,   but 

11  I  would    like   to  have   somewhere    in   our   Constitution   the 

12  fact   that    in   the   sound   discretion   of   the   General  Asscm- 

13  bly,    it   could  meet  whether   anybody  else   asked    them  to  or  n 

14  That   is   the    only   thought   I  want   to  leave   with  you. 

15  THE  CHAIRMAN:      Mr.    Sayre? 

16  MR.    SAYRE:      One    thing   that  bothers  me   a    little 

17  bit    is    on   the   reapportionment   provisior\  for   example,    let's 

18  just   say  that   the   governor  had    120  days    in  V7hich   to 

19  prepare   a   plan  and    let's   just   say  that   the  Legislature 

20  had   another    120  days    in  which   to  ccxne   out  with   its    own 

21  plan   or  v;hatever.      You  already  have    the   problem  as    to  what 
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70-day  period   you  are   going   to  have,   and   if  we  have   it 
for   six  months   prior   to  the  next  election,  where    is   this 
70-day  period    going   to  fit? 

THE   CHAIRMAN:      Well,    if  I   understood    the 
previous   action   of   the  Commission,    this  would  not  pose 
a  problem.      The   action  before,    as   I  understood    it,  was 
that   the   governor   in  preparing  a   plan   of  reapportionment 
would   call  a   special  session   of  the   Legislature,    if  it  was 
not   in  session,   or    lay   it  before    the   then  pending  session 
if   it  was    in   session,   and   I  would   assume    that   if  addi- 
tional  time  V7as  needed   after   the   end    of   the  regular 
session   that   the   governor  would  call   a   special   session. 
I  don't    think   it  would   be   a    limitation. 

MR.    SCANLAN:      Mr.    Chairman,    I   agree    that   if  the 
Home  Rule   provisions   go   through,    as  Al's   Committee   pro- 
poses,   that   a   great  deal    of   the   business    of   the   Legis- 
lature will  be   eliminated,    additional  business.      On   the 
other   hand,    I   think   Parkinson's   Law  works    in  state   govern- 
ment  as  well   as  elsewhere,   and  even  with  the  curtailment 
of   the   amount   of   local   legislation   that    the   General 
Assembly  might   be   confronted  with,    I   feel   that   in   future 
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years  the  State  government  like  the  Federal  government 
is  going  to  get  more  complex,  there  will  be  much  activity 
at  the  legislative  level,  and  while  we  have  lost  the  battle 
in  our  attempt  to  leave  the  question  of  the  length  of  the 
session  flexible,  and  I  accept  that,  and  I  am  not  trying 
to  reopen  it,  I  do  suggest  it  might  be  wise  to  fix  the 
time  as  no  more  than  70  days,  provided  that  the  General 
Assembly,  by  a  vote  of  two-thirds  of  the  nembers  thereof, 
may  extend  such  session,  provided  that  such  extension 
cannot  last  longer  than  60  days.  That  would  at  least 
take  care  of  the  situation,  and  I  am  not  saying  Cooper- 
Hughes  is  the  proper  example,  but  the  situation  where 
the  General  Assembly  really  would  need  more  time  to  deal 

with  an  important  piece  of  legislation  and  not  be  able  to 
do  so  in  view  of  the  restriction  in  the  Constitution. 
In  that  situation,  under  the  proposal  that  I  now  advance, 
they  would  at  least  have  some  flexibility.   Maybe  you 
only  want  to  give  them  the  opportunity  to  extend  the  ses- 
sion 30  days.   I  prefer  60,  by  a  two- thirds  vote.  That 

would  insure  that  the  session  would  not  be  extended 
capriciously  because  the  leadership  or  seme  members  of  the 
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Legislature  wanted   the   Legislature    to  stay  there   until 
they  had   done    the  job.      It  would   only  be   able    to  be   effec- 
tive   if   two- thirds    of   that   body  agreed    to   it.      I  would 
like    to  suggest    that  we   amend    the   section   --  we   put   in 
this   an   appropriate   place    in   the    legislative   article    the    70 
day  restriction,    plus    the   right   if   two-thirds    of   the   Legis- 
lature   see    fit   to  do   it,    that   such   session   could   be 
extended   for    60  days   but  no  more    than    60  days. 

THE  CHAIRMAN:      Before    I  submit    that   suggestion 
for   discussion,   do   you   particularly  care   about   the    two- 
thirds?      I   am   thinking   of   the   discussion  we  had  before 
in   several   other   aspects,   where    the    thought  was   expressed 
that   it  was   going   to  be    three-fifths    for    this   purpose. 

MR.    SCANLAN:      The    fraction   isn't   too   important. 

DRo    BARD:      I  would    like    to  amend   that   to   30 
days.      I  would    feel  happier   about    it.      I  would    like    to  have 
agreed    that   any   such  extended    sessions   shall  be    finally 
adjourned,   not   later    than   the    15th    of  June,    and   I    think  we 
need    to  qualify  what  we  mean  by   legislative   days.      Make    it 
clear    that    this   would   be   exclusive    of  Saturdays,    Sundays 
and   any   legal  holidays.      That  gets    into  some    of  the 
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conflicts . 

MR.  SCANLAN:   We  want  calendar,  not  legisla- 
tive days. 

DR.    BAPD:      If  you   are   going   to  say  calendar 
days,    then   you   can't  have    70  calendar   days,   and   you  can 
get   your    15  and   be    through  by   15.      I   think   it  well   to 
have   an   actual  date   as    long  as  V7e   had   this   vote   earlier, 
but   any  such  extended   session  shall  be    finally   adjourned 
not   later    than,    and   give   a   date. 

THE  CHAIRMAN:  Do  you  need  that  if  you  have 
the  70  calendar  days  in  and  an  exception  for  either  30 
or    60  calendar   days? 

MR.    SCANLAN:      I   accept   the    30  days.      It  would 
protect   you    on   your   June    first   specific   date.      I   accept 
the    30  days,    that   they  V70uld  have   the  right   to  extend 
the  session,   nolonger    than   30  more   days,   provided    three- 
fifth   of   the  members   approve, 

DR.    BARD:     That   is   all  right. 

MR.    SCANLAN:      That  would   be    70,   plus   30. 

THE   CHAIRMAN:      All  right.      The  motion    is    that 
Section   8  be   rev/ritten   to   include    the    limitation   that    the 
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session   of  the  regular   annual  session   of  the   Legislature 
be    limited   to   70  days,   with   the   proviso   that   the   Legis- 
lature within   that   time   could   extend   the    term  for  not 
exceeding  30  additional  days   by  a  vote    of   three-fifths 
of   the  members   elected.      Mr.    Bond? 

MR.  BOND:  I  would  like  to  ask  as  a  point  of 
information  how  would  this  affect  the  effective  date  of 
the      Legislature   which  heretofore   has   been  June    first? 

MR.    SCANLAN:      Thirty  days  would   be   all  right. 

THE   CHAIRMAN:      This  would   be   a  maximum   of   100 
days    from   the    third  V7ednesday   in   January,    so   you  would   be 
somewhere   around    the    first    of  May   that   you  would  be    the 
maximum. 

Is    there   any   further   discussion.      Are   you  ready 
for    the   question? 

MR.    CLAGETT:      Question. 

THE  CHAIRMAN:      A  vote  Aye    is   a   vote    in   favor 
of  the    limitation   of   70  days  with   the  right    to  extend 
for    30  days   as    indicated.      All   those    in   favor,    signify 
by  saying  Aye.      Contrary,   No.      The  Ayes   have    it.      It   is 
so   ordered.      Me  will  move    on   to  Section   9. 
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1  DR.  BARD:  We  would  like  to  make  a  change  in 

2  Section  8  as  it  is  stated  on  Page  8.  At  least,  our 

5  Committee  would  like  to  make  a  change;  The  members  of 
4  the  General  Assembly  shall  receive  such  salary  and  al- 

6  lowances  as  may  be  provided  by  law,  but  any  increase  or 

6  decrease  in  the  amount  thereof  shall  not  apply  to  the 

7  General  Assembly  which  enacted  the  same;  except  that  the 

8  General  Assembly  in  office  at  the  time  of  the  adoption  of 

9  this  Constitution  may  fix  its  own  salary  and  allowances 

10  at  an  amount  not  to  exceed  blank  dollars  per  annum  (and 

11  mileage  not  exceeding  blank  cents  per  mile) .  We  would 

12  like  to  put  a  ceiling.   I  would  like  to  state  this:  As 

13  noted  here,  except  that  the  General  Assembly  at  the  time 

14  of  adoption  of  this  Constitution  may  fix  its  o\7n  salary 

15  and  allowances  in  an  amount  not  to  exceed  blank. 

16  There  was  a  feeling  at  the  last  Cornmission 

17  meeting  that  there  ought  to  be  a  ceiling  on  the  salary  at 

18  the  time  of  adopting  of  the  Constitution.   It  is  our  o\m 

19  feeling  that  if  this  be  true,  then  at  the  Convention, 

20  there  would  be  a  good  deal  of  debate  in  terms  of  what  that 

21  ceiling  ought  to  be,  and  we  don't  think  that  the  Convention 
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1  ought  to  be  tied  up  with  this  kind  of  a  debate.   I  think 

2  it  was  Mr.  Miles  who  last  time  forewarned  us  about  this 

5  kind  of  an  assignment  that  would  get  into  the  Convention. 

4  We,  ourselves,  feel  that  this  would  be  bad.   We  now  pro- 

5  pose  that  there  would  be  a  period  in  place  of  the  semi- 

6  colon  after  the  word  "same";  starting  with  except  it  would 

7  be    stricken. 

8  THE  CHAIRMAN:      I   assume   that   the   proviso,    any 

9  increase    or   decrease    in   the   amount   thereof  shall  not   apply 

10  to   the   General  Assembly  which   enacted    the   same,   would 

11  refer    to  a    four-year   General  Assembly. 

12  DR.    BARD:      That    is   correct. 

13  THE   CHAIRMAN:      In   other  words,    the   General 

14  Assembly  which  enacted    it  would   be    the    one   which  was 

15  elected. 

16  DR.  BARD:   That  is  correct. 

17  THE  CHAIRMAN:   Any  discussion,  any  question? 

18  DR.  JENKINS:   It'  is  not  clear  to  me.   What 

19  would  the  salary  be  then  of  the  first  General  Assembly 

20  under  this  concept? 

21  DR.  BARD:   It  would  be  the  same  as  it  is  now. 
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It  would  have  to  be.   It  is  a  good  question. 

DR.    JENKINS:      Then   there  would   be   no  change 
in   salaries    for    four   years? 

DR.    BARD:      Not   until,    if  I   follow   the   chronology 
on   this,    there  would  not   be   any  change    in  salary  until 
1974.      Wouldn't    that   be   right,   John? 

MR.    BROOKS:      Yes. 

DR.  JENKINS:   I  sincerely  favor  the  Consti- 
tutional Convention  setting  a  salary  for  this  initial 
General  Assembly. 

DR.  BARD:   This  was  an  alternate  which  we  had. 
Then  we  had  the  feeling  that  the  advantages  that  might 
come  in  raising  the  salary  for  that  one  period  would  be 
more  than  overweighed  by  the  disadvantages  of  placing 
in  the  hands  of  the  Convention  this  matter  of  setting  a 
salary  for  members  of  the  State  Legislature. 

DR.  JENKINS:   I  think  it  delays  it  too  long 
because  this  means  another  four  years. 

DR.  BARD:  Actually  they  could  set  it  for  the 
Legislature  of  1970.  That  is  correct.  It  would  only  be 
one  Legislature  for  which  they  V70uld  be  setting  it. 
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THE  CHAIRMAN:   I  would  like  to  throw  out  for 

it 
consideration  and  discussion  the  question  of  whether/is 

necessary  to  include  any  such  limitation  at  all  in  the 
Constitution,  anything  that  the  real  brake,  on  the  Legis- 
lature to  provide  for  its  runaway  salaries  is  the  fear 
of  what  the  electorate  might  do,  and  that  this  might 
operate  just  as  effectively  as  applied  to  a  succeeding 
General  Assembly  as  it  would  to  the  current  General 
Assembly.   In  other  words,  the  testimony  that  we  had  from 
the  Legislative  Liaison  Committee  was  that  I  think 
approximately  two- thirds  of  the  members  of  the  Legisla- 
ture repeat  and  remain  in  session,  and  it  seems  to  me  they 
would  be  just  as  reluctant  to  increase  the  salaries 
for  themselves  currently  as  they  would  be  for  the  next 
succeeding  Legislature  and  also  the  converse.   I  wonder 
therefore  whether  you  really  gain  anything  by  putting  the 
limitation  on  that  the  Legislature  cannot  increase  its 
salaries  currently.   I  mention  that  to  provoke  some 
discussion . 

MR.  MILES:   You  would  put  a  period  after  "law", 
provided  by  law? 
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THE   CHAIRMAN:      That   is  right.      I   suggest   that   th 
might   be    discussed,    yes.      Mr.    Gentry? 

MR.    GENTRY:      Except   that   the  break  which   you 
mentioned   didn't  hold   up  very  well  with  regard    to   a   very 
generous   pension  which  was   just   voted    for    themselves. 

THE  CHAIRMAN:  Well,  I  think  that  emphasizes 
the  point  that  I  make,  that  I  don't  think  that  it  would 
be  a  break  in  one  situation  any  more  than  the  other.  I 
think  that  if  the  members  of  the  General  Assembly  are 
going  to  be  held  back  because  of  fear  of  the  electorate 
spanking  them  at  the  polls,  so  to  speak,  they  are  going 
to  be  held  back  just  as  much  without  this  proviso  as  they 
would  with  it,  because  most  of  them  at  least  are  going  to 
be  seeking  reelection,  and  if  they  are  not  going  to  be 
held  back  by  it,  I  don't  think  the  situation  is  going  to 
be   affected    one   way  or    the    other.      Mr.    Martineau? 

MR.    MARTINEAU:      It   seems    to  me    that    it   would 
even   go   further    than   you   suggest  and    the   break  would   be 
greater  without   the   proviso,    since    it  would   be   easier    for 
a  member    of   the   Legislature    to  vote    for   an   increase  where 
he   could   say,    I   am  not  voting   for  myself.      This    is    for 
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someone  who  comes   afterwards.      He  wouldn't  be   afraid    of 
the  wrath   of   the   voters,  where    if  he   voted    for  himself  and 
he  was   going   to  get   it,    then   I   think  he  would   be   much   less 
likely   to  vote    in   favor    of  it. 

THE  CHAIRMAN;      We   have    the   same   situation,    it 
seems    to  me,  with   the   Congress,    and   I   think  experience 
has    indicated   they  are  most  reluctant   to  vote    increases 
to   themselves,   unless    they  can   tie    it   in  with  something 
else.      Mr.    Sayre? 

MR.    SAYRE:      I   think   you   stated    that  very  well, 
in  my   opinion,   relating   it   directly   to  Congress.      I  would 
like   to  see   additional  provision  here  which  would  work 
out   to  take    a    little   bit    of   the    onus    of   the    increase 
being  effective    in   1970  and    that   is    if  we   had    a  mandatory 
review  at    least   every   ten  years   by   the   General  Asseirbly   of 
all   salaries    of  State,    that    is    of   the  members    of   the 
General  Assem.bly  and   statex^ide-elected    officials,   v;hich 
would   be    the   governor   and    lieutenant-governor. 

MR.    MILES:     That  hardly  belongs    in    this    section, 


does    it? 


MR.    SAYRE:      It  would   be    the   province    of   the 
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Legislature    to  undertake    this  mandatory  review,    and    if 
we   are   going   to  have    it  review  its    own   salaries   commenc- 
ing with   1970,    I   don't   see  why   this  wouldn't  work. 

DR.    BARD:     Would    it  not   be   true    that   you   could 
really  have    this   review  by   statutory   law  without  putting 
it   in   the  Constitution? 

MR.    SAYRE:      You   could. 

DR.    BARD:      Why  put    it    in? 

MR.    SAYRE:      How  do  you  know  you  will?      In   other 
words,    I   am  a    little   bit  scared    of  getting   in  arrears   as 
much   as  we   are  right  now  on  proper   compensation,   and    if 
we   had  mandatory  review   of  compensation   at   least   once   every 
ten   years,    I   think  we  would   have   a    little  more   control 
with  realistic    income. 

THE  CHAIRMAN:      Don't   the   natural   pressures    of 
the   people   who  are   underpaid    take   care    of   that? 

Ma.  SAYRE:   It  hasn't  to  date,  has  it? 

THE  CHAIRMAN:      That    is   because    they  have   been 
fixed    in   the   Constitution,   but   if   the   Legislature   has 
the  control   over    these    salaries   as  we   have   recommended, 
wouldn't    the   natural   pressures   be    sufficient    to   take   care 
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of  it? 

MR.  SAYRE :   Perhaps  you  are  right. 

MR.  SCANLAN:   You  are  saying  in  effect  that  the 
language  of  Section  9  should  now  read,  The  members  of 
the  General  Assembly  shall  receive  such  salary  and  allow- 
ances as  may  be  provided  by  law? 

THE  CHAIRMAN;   Yes. 

MR.  MILLER:   Mr.  Chairman,  this  is  merely  by 
entering  into  some  of  the  history.   Naturally,  there  has 
been   tradition,  it  isn't  by  law,  that  the  salary  for  a 
district  judge  in  the  Federal  Court  and  a  member  of  Con- 
gress, House  of  Representatives ,  should  be  the  same  and 
the  way  all  salary  raises  to  the  Congress  have  alv7ays 
been  put  through,  was  that  the  judges  need  more  money, 
and  therefore  we  will  raise  the  salary  and  when  we  do  that, 
we  will  raise  the  senators  and  the  House  members  the 
same.   It  is  a  subterfuge,  but  that  is  the  practical  side 
of  it.   I  just  leave  that  thought  with  you.   Otherwise, 
you  would  never  have  a  Congressional  pay  raise. 

MR.  MILES:  Neither  would  the  judges. 

DR.  JENKINS:   I  think  it  is  generally  agreed 


_tiia-C — fe^€-rx3— sh ould  be  a  significant — increase — in  salarie-s- 
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1 

of  members    of  the   General  Assembly   and   I   think   it  would 

2 

be   unfair    to  ask   the   General  Assembly  members    to  vote    the 

3 

magnitude    of  increase  which  we  will  probably  come   to; 

4 

that   this  much  better   be   done   by  an   outside    group,    and 

5 

that   is   either   this   group   or    the   Constitutional  Conven- 

6 

tion.      I   prefer    the    original  recoimuendation ,    leaving  to 

7 

the   Constitutional  Convention   and  not   this  Commission   to 

8 

insert   the   amount,   because    this  will  be   closer   to   the 

9 

event   than  we    are . 

10 

THE   CHAIRMAN:      Would    that   purpose   be    served   by 

11 

a   comment    in   the   report    of   this   Conmiission ,    or   even   a 

12 

comment    on   the   Journal   of  the   Constitutional  Convention 

13 

Commission,    that   the    salaries    should   be  within   such   and 

14 

such  range,    without    actually   putting   it    in    the    form  of 

15 

formal  action? 

16 

DR.    JENKINS:      Conceivably  so.      I    think  the 

17 

first   salaries    ought   to  be   set,    as   I  have   said. 

18 

THE  CHAIRMAN:      Dr.    Bard? 

19 

DR.    BARD:      Mr.    Chairman,    some   years   ago,    I   serve 

d 

20 

on   a   committee   appointed   by  Mr.   McKeldin   to  reviev;   the 

21 

salaries    of  members   of  the   Legislature,    and    this   could 

- 
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1  still  be  done.   The  Legislature  itself  could  set  up  a 

2  committee  or  commission  that  would  review  salaries  and 

3  not  have  any  members  of  the  Legislature  on  it,  except  per- 

4  haps  in  an  advisory  capacity.   It  could  still  be  done. 

5  THE  CHAIRMAN:   I  have  asked  Mr.  Brooks  to  check 

6  to  see  what  the  status  of  this  matter  is  in  other  States. 

7  Can  you  give  that  to  us,  John? 

8  MR.  BROOKS:   Some  States  don't  comment  one  way 

9  or  another,  but  the  following  States  have  a  provision 

10  saying  as  prescribed  by  law:   Hawaii,  Illinois,  Maine, 

11  Michigan,  New  York  and  Washington  and  South  Carolina  has 

12  a  provision  saying  per  diem  fixed  by  law,  but  not  to 

13  receive  any  compensation  for  more  than  40  days  of  any  one 

14  session. 

15  Then   the   majority   of  States    set   a   figure, 

16  either   a   per   diem,  or    for    instance,    in   the   case    of   Illinois, 

17  I   believe,    or   Colorado,    for    instance,    $1,000   for   each  bi- 

18  ennial  period   and    several   others   have   a   specific    figure 

19  also   on   an   annual  basis. 

20  THE   CHAIRMAN:      What    is    your    pleasure?      Mr.    Mel- 

21  vin? 
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1  MR,   MELVIN :      Isn't   there   a   provision   somewhere 

2  in  the  Constitution  which  prohibits   the  raising   or    lower- 

3  ing   of  all  State   officers   during   their   term  of  office? 

4  THE  CHAIRMAN:      As    to   the    Judiciary,    I   don't 

5  know  whether    that   is    applied    to  all   State    officers    or   not. 

6  MR.    BROOKS:      There    is   a   general  provision   in 

7  one   of   the   recommendations    of   the   Committees  with   that 

8  very  provision   in   it   applying   to  all    offices,    that    the 

9  salaries   shall  not  be    increased    or   decreased   during  the    teriji 

10  of   office . 

11  MR.    CASE:      Constitutional   office. 

12  MR.    MARTINEAU:      It   is   honored    as  much  by  breach 

13  as   anything  else. 

14  MR.    BROOKS:      That   hasn't  been   acted    on   yet. 

15  That    is   a   part   of  a  contemplated  report   that   is   being 

16  discussed   now. 

17  MR.    MELVIN:      If   that   is    the   case,    it  would    seem 

18  to  me    that    the   Chairman's   suggestion  would   be   a   good    one. 

19  You  wouldn't  need    anything   after   the   word,    law.      Put    the 

20  period    there    and    let   the    other   provision   take   care    of 

21  the   situation. 
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1 

THE   CHAIRMAN:      Except   that   it  would   prevent 

2 

any  increase   during   the    term   of   office. 

3 

MR.   MELVIN:      That   is   right. 

4 

THE  CHAIRMAN:      There    is  no  motion.     What   is 

5 

your   pleasure? 

i 

6 

MR.    MILES:      Since    the   Chair   can't  make    a 

7 

motion,    I  move    it  be   agreed    the  members   of  the   General 

i 

8 

Assembly   shall  receive   such   salary  and   allowances    as  may 

9 

be   provided   by   law,   period. 

10 

THE   CHAIRMAN:      Any   further   discussion? 

11 

MRS.    FREEDLANDER:      Second    the   motion. 

12 

THE  CHAIRMAN:      I  would    take    it,   Mr.   Miles,    that 

13 

this   motion  would   be    out  reference    to   the   question    of 

14 

whether    one    of   the    other   committees     reports   a  recommenda- 

15 

tion   on   increase   necessary  salary  during   term  of   office. 

i 
1 

16 

Any   further   discussion?     Are    you  ready  for   the    question? 

■| 

17 

MRS.    FREEDLANDER:      Question. 

18 

THE   CHAIRMAN:      All   those    in   favor,    please 

19 

signify  by   a    show   of  hands.      Opposed,    show  of  hands:      The 

20 

motion   carried    19   to   2. 

21 

■ 

Now,   Dr.    Jenkins,   did   you  want    to  make   any  motio 

1 
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1  with  respect   to  your    further   point,    that    there    ought   to 

2  be   some    indication   -- 

3  DR.    JENKINS:      I  don't   think  I  know  enough   about 

4  the    legislative   process.      I  presented    the   view,    I   think, 

5  we   should   not    leave    this   burden    on   the   General  Assembly. 

6  THE   CHAIRMAN:      Might  v/e    suggest    to   the   Com- 

7  mittee    that    they  consider   and  report   back  whether    this 

8  could   be   accomplished   by  a   comment   or   a   note? 

9  DR.    BARD:      A   good   point. 

10  THE   CHAIRMAN:      I   am  assuming   that   all  members 

11  of   the  Commission   are    of  the    opinion   that   the   salaries 

12  of   the  members    of   the   Legislature    should   be    substantially 

13  increased.      Is    there   any  dissent    from  that  view? 

14  DR.    BURDETTE:      I   do  dissent. 

15  MR.   HOFF:      I   don't   like    the  word,    substantially 

16  increased.      I   can  recall   the  days  when   legislators    got 

17  $5   a   day  and    I   am   inclined    to  think   that   caliber    of 

18  legislators    in   those   days  was   equal    to   the   caliber    of 

19  those    today  who  are  receiving  several    thousand   dollars 

20  a    year.      I   don't    think    the    quality   of   the    legislator    and 

21  the    amount   of  pay  that   he   gets   are  related. 
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THE  CHAIRMAN:   Any  further  comments? 

MR.  MILLER:   I  would  only  disagree  with  my 
friend,  Stan  Hoff  in  this  respect,  that  due  to  the  in- 
flation and  the  times,  many  able  people  are  not  induced 
to  run  for  office  because  of  financial  returns.  They 
financially  can't  afford  to  do  it  and  are  therefore  not 
in  the  picture  when  they  might  be  very  valuable  to  their 
community. 

THE  CHAIRMAN:   Any  further  comment? 

DR.  TEMPLETON:   Mr.  Chairman,  I  hope  we  are 
referring  to  remuneration,  not  campaign  expenses. 

THE  CHAIRMAN:   I  assume  that  is  correct. 

Section  10,  Dr.  Bard. 

DR.  BARD:   No  person  shall  be  eligible  to  be, 
instead  of  as,  changing  grammar,  be  a  senator  or  delegate 
who  at  the  time  of  his  election  is  not  a  qualified  voter 
of  the  State  of  Maryland,  and  who  has  not  resided  in  the 
State  for  at  least  one  year  next  preceding  the  day  of  his 
election.   No  person  shall  be  eligible  as  a  senator  unless 
he  shall  have  attained  the  age  of  25  years  at  the  time  of 
his  election,  nor  as  a  delegate  unless  he  shall  have 
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attained  the  age  of  21  years. 

There  are  really  three  ideas  here,  and  it 
may  well  be,  Mr.  Chairman,  that  we  will  want  to  look  at 
each  of  the  three  separately. 

THE  CHAIRMAN:  May  I  ask  a  question  before  we 
have  discussion?  Is  there  any  reason  why  this  should  be 
expressed  in  the  negative  rather  than  the  affirmative? 

DR.  BARD:   No.   As  a  matter  of  fact,  if  we 
were  to  do  it  over  again,  we  would  express  it  in  the  affirm 
ative.   I  agree. 

THE  CHAIRMAN:  Since  this  report  will  be  back  in 
your  hands,  do  you  want  to  do  that,  or  do  you  V7ant  to  leave 
it  to  the  Committee  on  Style? 

DR.  BARD:  I  think  I  V70uld  like  the  privilege 
of  putting  it  in. 

THE  CHAIRMAN:   Do  you  want  to  take  up  each  of 
the  questions  separately,  then,  first  being  the  residence 
in  the  State  for  one  year? 

MR.  MILES:   I  move  it  be  amended,  Mr.  Chairman, 
to  provide  that  we  delete  the  word.  State,  and  substitute 
the  v;ord ,  v/ho  has  not  resided  in  the  legislative  district 
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which   such  person   seeks    to  represent. 

DRo    BARD:      That    is    the    second   part. 

MR.    MILES:      My  motion   is    in  my   opinion   a   per- 
son who    is    seeking  election   to   the  House    or   Senate    should 
be   a   resident    of   the    legislative   district. 

THE  CHAIRmN:      Maybe  we   can  pass    that    for    the 
the 
moment.      That    is/second   question.      I   just  want   to  get   the 

requirement   as    to  residence    in   the   State    first,    the 

length   of  residence    in   the   State.      The    first   question   is 

on   the   qualification    of   one   year's   residence    in   the 

State.      Is    there    any  discussion   of   that? 

MR.    BOND:      What    is    the   present   provision? 

DR.    BARD:      Three    years. 

MR.    BOND:      V/hat    is    the    thinking   of   the   Com- 
mittee,  why  we   should  reduce    it   from  three    to   one? 

DR.    BARD:      The   Committee    felt    there    has   been 
a   good   deal   of  mobility  in   the   United   States    and    that  we 
might    lose    the    opportunity    of  hoving   people    eligible 
for    these   highly   important    offices   because    they  might 
have    lived,    let   us   say,    in   the    State    of  Maryland    two 
years    or  maybe   a    few  days    less    than   two  years,    and   we    feel 
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1 

that   after   having  lived   here    for   a   year,    at   least  a    year. 

r 

2 

or   a   year,    then   they  have   knowledge    of  the   State,    they 

3 

have   an  empathy,    and   we   have   a    feeling   that   it   is   no 

1 

1 

4 

longer  necessary  to  be   here    three   years.      I  would   also 

5 

like    to  say   that    this    falls    in   line  with  some   of   the 

6 

recoiiniiendations    that   have   been  made   by   the  Committees    in 

7 

terms    of  eligibility. 

8 

THE   CHAIRMAN:      Any   further   discussion?     Mr. 

.  ■ 

9 

Bond? 

10 

MR.    BOND:      We  may  be   backing   a   nation   of  nomads. 

11 

but   I   think   one   year    is   awfully  short. 

12 

MRS.    BOTHE:      If  you   can   get   elected   after 

13 

being  around   a   year,   more   power. 

14 

THE  CHAIRMAN:      Any   further   discussion? 

15 

GOVERNOR  LANE:      Did    the   Committee   have    con- 

16 

sideration   for    the    situation   that   existed   in  New  York    in- 

17 

sofar   as    the  residency   of  a   candidate    for    the   United 

18 

States   Senate   was   concerned? 

19 

DR.    BARD:      The   Committee  was   divided    in  con- 

20 

nection  with  whether   that  was   a   rewarding  situation   or 

21 

not . 

1 
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MR.  BOND:   Mr.  Chairman,  to  move  it  along,  I 
would  propose  that  one  year  be  changed  to  two  and  we  will 
see  where  it  falls . 

MR.  HOFF:   I  will  second  that. 

THE  CHAIRMAN:   Any  further  discussion? 

MR.  CASE:  Mr.  Chairman,  of  course,  not  that  I 
am  Speaking  in  opposition  to  the  motion,  which  I  am  not, 
but  I  call  attention  to  the  Commission  that  if  that  is 
done,  then  you  put  the  eligibility  in  this  area  on  exactly 
the  same  plane  as  that  of  the  governor. 

MR.  MILES:   I  hope  we  are  going  to  have  a 
chance  to  reconsider  the  provision  with  respect  to  the 
governor . 

MRS.  FREEDLANDER:   No,  we  are  not. 

THE  CHAIRMAN:   May  I  point  out  to  you  that  this 
circumstance,  all  of  these  questions,  were  very,  very 
fully  discussed  at  the  last  meeting,  and  while  we  have 
not  followed  the  rule  that  we  thereby  are  precluded  from 
reexamining,  particularly  because  V7e  have  a  full  attendance 
today,  I  do  think  we  ought  to  keep  in  mind  what  has  been 
done  so  that  we  can  make  progress,  and  without  the 


Ccurt  Heportert 


THE  JACK  SALOMON   REPORTING  SERVICE 
100  Equilab!;   Buil.Jing 
Baltimore  2.   Msr>'ljnd 


Ltxinflon   9-6760 


496 


^  necessity  of  repeating  all  the  arguments  that  may  have 

2  been  made  on  one  side  or  the  other  of  the  question.   The 

3  question  arises  now  on  the  length  of  residence  to  qualify 
^  one,  length  of  residence  in  the  State,  to  qualify  one 

5  for  election  to  the  General  Assembly.   The  Committee 

6  recommends  one  year.   The  motion  is  that  it  be  two  years: 

7  A  vote  Aye  would  increase  the  residence  requirem.ent  from 

8  one  year  to  two  years.  Are  you  ready  for  the  question? 

9  MR.  HARGROVE:   Question. 

10  THE  CHAIRMAN:      All   those    in   favor    of   the    in- 

H  crease,    please   signify  by  saying  Aye.      A   show  of  hands, 

12  please;    opposed:      Who   is   missing?     Did   everybody  vote? 

13  X  don't  want   to  waste    time    to  do   it   again,   but   I  want   to 
14-  make   sure  we   counted   them, 

15  DR.    BARD:      Mr.   Delia   isn't  here.      He  voted    for 

16  one,    if   that  means   anything. 

IV  THE   CHAIRMAN:      All  right.      The  motion   carried, 

18  12  to  11. 

19  The  next  question,  which  is  not  expressed  in 

20  the  section,  but  is  implicit,  is  that  the  person  standing 

21  for  election  to  the  Legislature  need  not  be  a  member  of  the 
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legislative  district  from  which  he  seeks  election.   This 
does  not  mean  that  the  election  is  by  other  than  members 
of  the  district.   It  just  means  that  the  members  of  the 
district  can  elect  a  nonresident  if  they  choose. 

MR.  MILES:   Mr.  Chairman,  I  move  that  in  order 
to  be  eligible  to  be  a  senator  or  delegate,  the  candidate 
should  have  resided  in  the  State  and  in  the  legislative 
district  which  he  seeks  to  represent  for  at  least  two 


years 


THE   CHAIRMAN;      Dr.    Bard? 


DR.    BARD:      I    think   one    is   bad   enough.      The 
Committee    felt   that   actually    if   the   qualifications   were 
one   year    for   residence    in   the   State,    there    ought   not  be 
any   for   residence    in   the    area.      Now,    I   personally   feel   and 
I  was    opposed    to   the    two-year   limitation,    I   preferred 
one,    that    if  V7e   are  moving   this   up   to   tv70,   V7e   certainly 
ought   not  make  residence    in   the   particular   district   any 
more    than    one . 

MR.      MILES:      I  will   accept    that.      My  point    is, 
and   my  sole    point,    I    think    there    is    a    strong    feeling   in 
this   State    that  anybody  who  represents    the    legislative 
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1  district   in   the   General  Assembly  should   be   a  resident. 

2  I   further    think   and   I   think  I   can   give   you   three    or   four 

3  illustrations,    but  I   don't  want   to   take    the    time    of   the 

4  Commission    to  do    it,    that    it    could    lead    to   the   most 

5  frightful  gerrymandering   that    I   can   imagine.      I   can  give 

6  you    a   quick    illustration   because    it    is    a  matter    of  discuS' 

7  sion  now  in  my  ovm   section   of   the   State.      A  man  might 

8  live    in  Harford   County  and  want    to  run    for    the   State 

9  Senate    in   a   district  which  comprises   Cecil,    Queen  Anne, 

10  Kent   and  Talbot.      He   hooks   up  with   a   compatriot    in  Cecil 

11  County.      They  run   together.      Those    two  counties'    popula- 

12  tion    is    three   times    that    of   the  remaining   counties    in   the 

13  district.      1  have   been   told   by  people    in  Baltimore   County 

14  that    the   same    thing   could   happen   there.      Somebody   in 

15  Harford   County  could    file    and  hook   up  with   somebody   in 

16  adjoining   Baltimore   County  district.      I  haven't    found 

17  anybody,    except    some    people    in    this   room,    for   whom  I   have 

18  the   most   profound  respect,    I  haven't    found   anybody  else 

19  that    I  have    talked    to   on    the    other    side. 

20  THE  CHAIRMAN:      Mr.    Miles,    I   don't    follow   your 

21  examples    and   by   looking   at   the    table,    I    think    there    are 
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a  number    of   others  who  don't  either.      Can  you   go   over 
this   again? 

MR.  MILES:  Yes.  If  you  do  not  require  the 
county,  the  candidate  to  be  a  resident  of  the  district 
in  which  he    seeks    to  represent   -- 

MR.    MINDEL:      District    or   county? 

MR.   MILES:      District.      I   am  suggesting,    this   did 
not    originate  with  me   but    it   is   a   parenthetical   fact,    as 
an   illustration,  somebody   in  Harford   County  decided   he 
wanted   to  run    for    the   Legislature,    in  a    legislative   dis- 
trict which  now   comprises   Cecil,    Kent,    Caroline    and   Talbot, 
and    that   party  hooks    up  V7ith    somebody   from  Cecil  County 
who   is  running   in   that   district.      You  would   have   a 
situation  where   candidates  were   running  in    two  counties, 
total   population    of  which   could   be    three    times    that    of 
all    the   rest. 

THE   CHAIRMAN:      But   he    could    do   that    if  he   were 
a  resident   anywhere    in    the   district.      The    fact  he    is   a 
resident    in  Harford   County  doesn't   change    that   picture. 

MR.    MILES:      Of  course.      Harford    is   not    in   that 
district . 
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1 

THE  CHAIRMAN:      The   people    in  Harford   don't 

' 

2 

vote.      They  wouldn't  be   voting   for   him. 

3 

MR.    MILES:      I   understand    that. 

4 

THE   CHAIRMAN:      I  don't    follow  what    the   differ- 

5 

ence  would   be    in   your    illustration    if  the  man  were   a  resi- 

6 

dent    of  any   of   the    other    counties    in   the   district. 

7 

MR.    MARTINEAU:      Cecil  County  can  elect   all   the 

8 

representatives . 

9 

MR.   MILES:      Not   under   present   law,    they  can't. 

10 

They  can   have   but    one   senator.      Basically,    and   entirely 

• 

11 

aside    from   the    gerrymandering,    and   we    could    spend    ourself 

12 

on    that,    basically,   why  shouldn't    one  who   is   representing 

1                  13 

the   people    of  a   given  district   be   a  resident    of   that 

i|                  14 

district?      Is    it  reasonable    to  assume   he    is   closer    to 

15 

the   people    of   that   district?      Is    it  reasonable    to  assume 

16 

he   knows   more   about    the   problems    of   that  district?      Isn't 

17 

it   a   reflection   upon   the   people    of   that   district    to  sug- 

18 

gest    that    they  don't   have   any  candidate,    any  person 

19 

qualified    to  run? 

20 

DR.    JENKINS:      Why  not    leave    it    up    to   the 

21 

people    in    that   district   who   they  want    to  represent    them? 

1 
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1  MR,   MILES:      No  matter  where   they  come    from? 

2  DR.    JENKINS:      Yes. 

3  MR.  MILES:  That  is  what  I  am  categorically 
4:  opposed  to. 

5  MRS,  BOTHE:   We  hear  so  much  discussion  coming 

6  fromnembers  of  the  more  sparsely  populated  counties  on 

7  this  question  than  Baltimore  City,  there  is  no  reason 

8  why,  if  somebody  comes  in  another  neighborhood  can't 

9  represent  the  neighborhood  he  came  from  or  vice  versa. 

10  It  is  not  the  same  situation  at  all  and  Baltimore  City 

11  does  take  up  a  large  part  of  the  urban  population.   I 

12  would  be  against  the  proposition  anyway,  but  in  Baltimore 

13  it  would  be  totally  unfeasible,  I  think,  to  continue 

14  this. 

15  MR.  MILES:   The  only  possible  excuse  for  this 

16  can  be,  the  only  possible  excuse  for  it  can  be  that  there 

17  is  somebody  better  qualified  beyond  the  geographic  limits 

18  of  that  district  than  the  people  in  that  district. 

19  MRS.  BOTHE:   If  the  voters  think  so,  I  think 

20  that  is  their  prerogative. 

21  DR.  BARD:   I  talked  with  Mr.  Miles  at  lunch 
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about   an   illustration  along   these    lines.      For   example, 
in  some    of   the    legislative   districts    in   Baltimore   City, 
it   is   rare    to   find   a  Republican  who  will  run   for    office, 
and    you  can   get   some  Republicans    from,    let  us   say,    the 
Third   District    of  Baltimore   who  would   be  willing   to  run 
in   the   First  and   Sixth  District,    and   I   believe   could 
represent   them  well.      You  would   at    least   get   some   exciting 
elections.      That   is    only   one    illustration,    but    to  my  mind    • 

MR.    MILES:      Let  me   emphasize   I   am  not   approach- 
ing  this    from  a   partisan  point    of  view  at  all.      I   am 
approaching   it    from   the  point    of  viev/   of  principle.      I 
think   the   principle    is  wrong.      I   think    it   constitutes   a 
reflection    from   the    legislative   districts    involved. 

MR.    CLAGETT:      We   aren't   speaking   in   terms    of 
writing   a   Constitution    to  provide    for  Republicans. 

DR.    BARD:      Nor   am  I.      What   I  want    to  do   is 
get   the   best   candidates.      This   is    an   illustration   of  how 
we  might   get   good   candidates    if  V7e   don't  keep   to   these 
rigid   boundaries. 

DR.    BURDETTE:      I   thought   this   proposal   that 
came    from  the   Committee  would   cut   dovm   gerrymandering;    if 
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1  you  take  Montgomery  County,  for   example,    it  would   be  very 

2  easy   for  a   majority  partisan    to  draw   the   district   lines 

3  anew  so   that   a   given  member   of  the   Senate   that  wouldn't 

4  reside    in  the   enclave  where   his   strength  was   -- 

5  MR.   MILES:      You   are    talking  about  sub-districts 

6  now? 

7  DR.  BURDETTE:  As  it  were,  but  your  suggestion, 

8  as  I  understand,  would  require  him  to  live  in  the  dis- 

9  tr  ic  t . 

10  MR  .  MILES:  Anywhere  in  the  five  counties. 

11  DR.  BURDETTE:   In  our  county  and  in  the  populous 

12  counties  we  have  a  number  of  districts  within  the  single 

13  counties. 

14  MR.   MILES:   They  are    sub-districts. 

15  DR.    BURDETTE:      They  are   districts.      It   seems    to 

16  me  we   cut  down  gerrymandering   from  this.      This   could 

17  apply   to  your   district   by  the   very  illustration   you   are 

18  talking  about.      You  could   cut   down  some    of  the   gerryman- 

19  dering  and   a   person   could  run   from  any  part    of   the   dis- 

20  trict  vzhere   he   can   get   the   votes.      I   am  rather    inclined   to 

21  think   the   ansv/er,   Mr.   Miles,    to  your    objection   is   people 
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1  just  won't  vote    for    that   person. 

2  MR.    MILES:     We   have    too  much   to  do   this   after- 

3  noon.      I   don't  want   to  keep   on   this.      I   can   tell   you  that 
^  there    is   a   great   deal   of   feeling   on   this   subject.      I 

5  think   it  would   be    a   great  mistake    on   the   Commission's   part 

6  to  do   this . 

7  THE  CHAIRMAN:   Mrs.  Freedlander? 

8  MRS.  FREEDLANDER:   Mr.  Chairman,  in  your 

^  original  charge  to  this  Commission,  you  asked  us  to  look 

ahead  to  the  future  for  the  next  50  or  100  years  and  in  the 


10 


^^  Political  Sabdivisions   Coninittee    of   this   Commission,   we 

•^^  have   been    talking   in   terms    of   larger   units    in   the    future, 

^3  making   it   easier   and  more    flexible    for   us    to  have  metro- 

^^  politan   units   possibly  joining  a   county  and   joining   the 

15  municipalities .      I   think    this   provision    is   a   natural 

1^  part    of   a  constitution   that    is    looking  ahead    to   larger 

1*7  political   subdivisions. 

18  MR,   MILES:      No.      If  he  was   a   resident    of  that 

1^  larger   district,    I  would   have   no  objection   to   that. 

20  THE   CHAIRMAN:      Dr.   Templeton? 

21  DR.   TEMPLETON:      Mine    is   a   question    of  informatioli 


THE  JACK  SALOMON   REPORTING  SERVICE 

100  Equitablr   Building 

Court  Reporim  B.ltimore  2.   Mjr>IinJ  LtMinflcn  9.6760 


505 


1  solely.  Talking  about  American  rather  than  English 

2  politics  and  respecting  the  fact  that  the  people  in  any 

3  given  district  will  vote  for  whom  they  please,  they  have 
^  that  right,  I  am  wondering  what  would  induce  a  candidate, 

5  a  nonresident  of  the  districts,  to  seek  office  repre- 

6  senting  a  district.   I  am  a  little  confused  on  this  issue 

7  THE  CHAIRMAN:   Dr.  Bard,  do  you  want  to  answer 

8  the  question? 

9  DR.  BARD:   I  will  answer  it  in  part.   Suppose 

10  I  have  Dr.  Wins  low  speak  for  it  first.  Then  I  will  speak 

11  on  it. 

12  DR.  WINSLOW:   It. would  seem  to  me  that  in  line 

13  with  what  Mrs.  Bothe  said,  that  we  run  no  particular  risk 
14:  certainly  in  allowing  the  people  of  a  district  to  pick 

15  somebody  who  lives  across  the  line,  if  we  are  pleased  to 

16  do  so.   We  already  do  that  in  the  Congress  of  the  United 

17  States.   There  is  no  requirement  that  a  candidate  for 

18  Congress  come  from  his  district.  The  number  of  times  in 

19  which  the  people  will  elect  a  person  who  does  not  reside 

20  in  the  district  is  probably  very  small,  but  we  at  least 

21  have  the  opportunity  for  the  people  to  pick  somebody  who 
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1  is  out  of  the  district. 

2  Suppose  you  have  a  set  of  district  lines.  The 

3  senator,  let  us  say  from  that  district,  lives  in  one  of 

4  the  border  counties  of  the  district,  and  the  Legislature 

5  wants  to  get  rid  of  him.  What  they  will  do,  and  this  has 

6  happened  in  Congressional  matters,  is  to  redraw  the  lines 

7  so  that  he  is  now  outside  of  the  district,  and  this 

8  kind  of  arrangement  which  is  proposed  here  would  still 

9  allow  the  members  of  his  old  district  to  elect  him,  even 

10  though  temporarily  he  has  been  made  to  move  outside  by 

11  gerrymandering  rule. 

12  THE   CHAIRMAN:      Mr.    Bond? 

13  MR,    BOND:      I  V70uld    like   to  point    out    two   things. 

14  First    in   the  Third  Congressional  District   in  Maryland, 

15  Congressman  Freidel   lives    in   the   district   and  Mr.    Goodman 

16  who  opposed   him   lives    in   the   district,   but  who  was 

17  suddenly  without   the   district  when   the   Federal  Court 

18  withdrew   the    line,   but  this   goes   back   to  English   common 

19  law,   where    in  England    they  could   put   people    in  any  dis- 

20  trict.      Remember  Winston  Churchill  ran   from  a   district 

21  where   he   never    lived.      This    could,    perhaps,    lead   to   the 
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1  national   parties    or    the   State   parties   selecting  the   best 

2  people,    or   people    they  considered    the   best  and    say,   You 

3  shall  run   from  here,    there,    and   you   from  hither   and 

^  beyond    and    you   don't  have    the   representation   --   you  do 

5  have   representation,    but   you  don't  have   a  resident   of 

6  the   district  running   from   the  district    in  which  he    lived. 

7  THE   CHAIRMAN:      Is    there  any   further   discussion? 

8  The   question   arises    on  whether    or  not   Section   10  shall 

9  be   amended   so  as    to  require   a    qualification    for   election 

10  to   the  House    of  Delegates    that    one  reside    in   the   district 

11  from  which  he   seeks   election   for   a   period    of  at   least 

12  one   year   prior   to   the   election.      You  amended    it    from  one 

13  year    to   two   years,    did    you   not,   Mr.    Miles? 

14  MR.    MILES:      That    is   right. 

15  THE   CHAIRMAN:      Are    you  ready   for    the    question? 

16  A  vote  Aye    is    a   vote    in   favor    of  changing   the   present 

17  draft   and   requiring   one    year   residence    in   the   district. 

18  All   those    in   favor,    please    signify  by  a   show  of  hands; 

19  opposed:      The  motion   is    lost,    9   to    15. 

20  Now,    the    third   question   arising  under    this 

21  Section    is    the   respective   age    limits.      I   am   combining   the 
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1  two:   5  for  Senator  and  21  for  House  of  Delegates.   That 

2  has  been  discussed  so  much  that  I  am  going  to  assume  that 

3  it  meets  with  the  approval,  unless  there  is  an  objection. 

4  Is  there  any  objection? 

5  DR.  JENKINS:   Is  it  necessary  to  state  21 

6  years  since  this  is  required  of  a  qualified  voter? 

7  THE  CHAIRMAN:   I  think  so. 

8  DR.  BURDETTE:   Could  I  ask  whether  the  Com- 

at 

9  mittee  would  have  any  objection  if  we  cut  out/the  time 

10  of  his  election,  not  in  respect  to  the  portion  of  the 

11  thing  which  has  something  to  do  with  how  long  he  has  reside 

12  but  to  get  it  onto  the  national  basis?  No  person  shall 

13  be  eligible  as  a  senator  unless  he  shall  have  attained 

14  the  age  of  25  years  nor  as  a  delegate  unless  he  shall  have 

15  attained  the  age  of  21  years.   If  you  don't  say  when,  I 

16  think  it  means  when  he  becomes  a  delegate  or  senator,  be- 

17  cuase  of  the  fact  that  if  the  people  want  to  elect  a 

18  person  who  is  25  -- 

19  MR.  CASE:   Why  ii;n't  that  clear? 

20  DR.  BURDETTE:   Maybe  it  is  clear.   It  is  the 

21  language  of  the  National  Constitution  he  can  be  underage. 
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1  THE  CHAIRMAN:      Forgetting   the    lanaguage   at   the 

2  moment,    the   difference    is  vjhether  he   shall  have    these 

3  ages   at    the    timeof   the   election  or   these    ages   at    the   time 

4  he    assumes    the    office.      Let's   submit   it   to  a  vote.      A  vote 
6  Aye   will  be   that  he   has    this    age   at   the    time    of   the   elec- 

6  tion,   which   is    the   Committee's  recommendation;    a   vote  No 

7  would   be    for    the   second   proposition.      Is    there   any  dis- 

8  cussion?      Are    you   ready  for    the   question? 

9  MR.   MINDEL:      Question. 

10  THE  CHAIRMAN:      All   those    in   favor,    signify  by 

11  a   show  of  hands . 

12  DR.    BARD:      Time    of  election? 

13  THE   CHAIRmN:      This   would   be    the   Committee's 
14:  recommendation,    those    in   favor    of  retaining   the   age    at 

15  the   time   of  election.      Get   your  hands   up  high  enough   so 

16  we   can   see    them  now;    contrary,    show  of  hands.      The  motion 

17  is   carried,    13    to  9.      The   next   section? 

18  MR..    CASE:      Mr.    Chairman. 

19  THE   CHAIRMAN:      Yes,   Mr.    Case. 

20  MR.    CASE:      I  probably  will  be   ruled    out   of   order 

21  in    this   respect,    but   I  would    like    to  make    this    point   and 


Court  Rrporlert 


THE  JACK  SALOMON   REPORTING  SERVICE 
100  Xquitable   Buil.ling 
Baltimore  2,   Maryland 


Ltxinilon   9-6T60 


1 

2 

3 

4 

5 
6 

7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 


510 


then  have  the  Chair  rule  as  to  when,  if  ever,  it  will 
come  up.   In  view  of  the  fact  that  we  have  now  voted  a 
two-year  rule  with  respect  to  Section  10,  it  seems  to  me 
incongruous  that  the  governor,  who  is  being  strengthened 
in  every  aspect  of  this  piece  of  paper  we  are  trying  to 
bring  out  here,  should  have  the  same  residency  require- 
ment, namely  two  years,  which  was  part  and  parcel  of 
the  Fourth  Report  of  the  Committee  on  the  Executive  Depart- 
ment, the  point  under  Roman  1.2,  which  was  accepted  last 
night  without  any  genuine  debate  on  the  point.   I  voted 
for  it  at  that  time,  and  therefore  I  think  perhaps  I  am  in 
a  position  to  ask  the  vote  be  reconsidered  because  for  rea- 
sons I  would  state  more  extensively  if  I  were  given  that 
chance  from  the  ruling  of  the  Chair,  I  think  it  is  not 
only  incongruous  to  have  the  same  limitation,  but  also  it 
would  set  a  very  dangerous,  perhaps  a  very  dangerous 
precedent  for  the  State  to  follow,  so  I  would  like  to 
move  that  the  vote  on  Point  2  under  Roman  1  of  the  Report 
of  the  Committee  on  the  Executive  Department  be  recon- 
sidered in  respect  of  this  two-year  requirement  for  governdr 
THE  CHAIRMN:   I  am  going  to  rule  that  out  of 
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1  order   at   the   present   time   simply   as   a  matter   of  expediency 

2  because    if  v^e   stop   the   consideration   of  the  report   of 

3  any  committee   to  reconcile  what  may  be   conflicting  pro- 

4  visions    of  every  other  report,  we  will  never   get   there.      I 

5  would   assume,   however,    that   the   chairman    of  each  committee, 

6  whenever    there    is   an  action    like    this,    or    if  he   doesn't,    if 

7  other  members  would   call   it   to  his   attention   so   that 

8  at   the   consideration   of   the  next  report   of  that  committee, 

9  the   question  could   be  reopened,    either   by   the   committee     . 

10  itself   or   by  any  member   on   a  motion   to  reconsider. 

11  I   think   if  we   don't  do   this,   we  will  simply 

12  have   to  go  back  and   try   to  pick  up   every   other    inconsis- 

13  tency,   every   one    of   the   other    inconsistencies. 

14  MR.    CASE:      I  don't   think   this    is   an   inconsis- 

15  tency.      I    think    it    is    a  matter    of  very  great    importance 

16  substantively  and   a   very  large   number    of  us   v:ere   not 

17  here  when   that     point  was    originally  adopted   by   the   Com- 

18  mission.      I   am  one    of   the   guilty   ones,    and  I   am  sorry   for 

19  it,   but   this    is    the    fact.      Nov;,    do   I  understand    that 

20  this   precise   point  will  again  be   brought  before   the   Com- 

21  mission? 
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1  THE  CHAIRMAN:   At  the  time  of  the  next  report 

2  of  the  Executive  Committee. 

3  MR.  CASE:  Even  though  this  particular  point 

4  has  been  passed? 

5  THE  CHAIRMAN:   That  is  true. 

6  JUDGE  ADKINS:  Are  you  directing  us  to  restudy 

7  that   question? 

8  THE  CHAIRMAN:   I  am  directing  you  to  make  a 

9  note  of  it  and  report  to  the  Commission  whether  you  think 

10  it  should  or  should  not  be  reconsidered.   This  would 

11  leave  any  other  members  of  the  Commission  open  to  move 

12  for  reconsideration  if  you  cannot.   I  simply  don't  want 

13  to  depart  from  a  consideration  of  the  report  of  any  com- 

14  mittee  to  branch  off  into  consideration  of  language  of 

15  other  sections.  We  are  going  to  get  in  trouble  if  we 

16  do  it. 

17  MR,  CASE:   That  is  perfectly  satisfactory  to 

18  '  me,  Mr.  Chairman,  so  long  as  it  can  be  clearly  understood 

19  that  the  question  of  the  residency  of  the  governor  --  of 

20  the  candidate  for  governor  --  will  again  be  brought  before 

21  the  Commission  for  discussion. 
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1  THE  CHAIRMAN:      Section   11. 

^  DR.    BARD:      Any  vacancy   occurring   in   the 

3  General  Assembly   shall  be    filled   as   provided   by  law,   but 

*  if  at    the    time    that   a  vacancy   occurs ,    there    is  no  pro- 

5  \ision   of    law  for    filling  same,    the   governor   shall  be 

"  empowered    to   appoint   a   person    to   fill  such  vacancy   for 

"^  the   unexpired    term  provided    that   the   person  appointed 

®  shall  be   a  member    of   the   same   political  party  as   the 

^  delegate    or   senator   vacating   the   seat   in   question. 
^^  JUDGE  ADKINS:      Does    this    indicate    that    the 

^^  vacancy  could   be    filled   by   other    than  a  member    from   the 

same    party?     As    I  read    it,    the    law  could   provide    that 

^3  the   governor  would   be    given   carte   blanche    to   fill    the 

^^  vacancy  within   or  without   the   same   party.      The   provision 

^^  relating   to   the    same   party,    as    I  read    this,    applies    only 

in    the   event   there    is   no   provision   in    law   for    filling   the 

^'^  same.      Is    that   the    intention    of   the   Coirjiiittee? 
18  I  DR.    BARD:      The   Committee    felt   that   the   law  would 

1^  be   suprem.e    in   this   regard,    that   is   correct. 


12 
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1  even  insofar  as  it  is  provided  by  law  that  the  vacancies 

2  should  be  filled  from  the  same  party  as  the  person  elected 

3  DR.  BARD:   I  might  add  here  that  again  the  pro- 
4:  vision  was  so  noted  because  there  was  faith  in  State 

5  Legislature.  A  number  of  us  have  said  over  and  over  again 

6  that  we  have  got  to  have  faith  in  this  group. 

7  JUDGE  ADKINS;  My  faith  in  this  group  is  mis- 

8  placed  in  this  instance.   I  have  seen  instances  where 

9  this  has  been  tortured  to  the  benefit  of  the  majority 

10  party  in  the  Legislature. 

11  MR.  MILES:   This  has  nothing  to  do  with  the 

12  Legislature. 

13  DR.    BARD:      The    first   part   of   it . 

14  JUDGE  ADKINS:      I   saw   the    law  changed    in    '51 

15  to   change    the  method    of   filling   it.      I  don't   think   it 

16  ought   to  be    left    open   if   you  get   a   governor    of   one   party 

17  and   a   Legislature    of  another   party  to  permit   the    law  to 

18  be   changed . 

19  DR.  BARD:   I  think  the  big  question  is  where 

20  do  we  draw  away  from  the  question  of  faith.   Last  night 

21  we  talked  about  the  referendum  and  some  of  us  expressed 


Court   Keporlett 


THE  JACK  SALOMON   REPORTING  SERVICE 
100  Equitable   BuiMir.g 
B'llimore  2,  Mirylind 


Ltiinglon  <>(>'tiO 


515 


1  we   should   have    faith   in   the   Legislature.      Others   expressed 

2  we  have      it,   but  we  want  a   check   on   them.      Here  we   are 

3  sort   of  reversing   the   position. 

4r  JUDGE  ADKINS:      I   don't   go  along  with   that,   be- 

5  cause   if  you  are   going   to    the  extent    of  providing   that 

6  the   governor    is   bound,    I   see   no  reason  v;hy  you  should   have 

7  more    faith   in   the   Legislature   than   you  have    in   the   Chief 

8  Executive.      If  you   don't  have    faith   in   the   Chief  Executive, 

9  it   seems    to  me   your    faith   shouldn't  be   placed    in   the   Legis- 

10  ]ature.      If  you   bind   one,   you   should   bind   both.      I   think 

11  in   instances  where    there    is   a   difference   between   the 

12  party   of   the  Executive   and    the   party  of  the   Legislature, 

13  this    is   a   salutary  protection. 

14  DRo    BARD:      May  I   ask   youa   question   on   that, 

15  Judge   Adkins?        Would   you  make    the   provision  as   it   is 

16  noted   corrently,   namely,    indicate    that   the   State   Central 

17  Committee  would   be    the   nominating   force? 

18  JUDGE  ADKINS:      I  don't   feel  strongly  about    that. 

19  DR,    BARD:      This    is  what  wev;anted    to  get    out. 

20  There   had   been   seme   controversy   along    these    lines. 

21  I  JUDGE  ADKINS:      I   have    no   faith    in    the    State 
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Central  Committee.      I  am  perfectly  willing   to  eliminate 
that,   but   I   think   the   vacancy  should   be    filled  by   the 
members    of   the   same   party  as    the   person  elected    to   the 
vacancy   in   order  not   to  upset   the   balance    of  pov7er . 

DR.    BARD:      I   think   if  you  will    leave    this  matter 
with   the   State   Central  Committee,   we  would   be  more    likely 
to  go  along  with  you. 

THE   CHAIRMAN:      He   did.      Mrs.    Bo the? 

MRS.    BOTHIi:      I   agree  with  Judge  Adkins  .      I 
don't   think   it    is   a   question   of  having   faith   in   the   Legis- 
lature.     Obviously,    the   Legislature    is   going  to   fill   the 
vacancy  with   the  majority  party, 

MR.    SCANI^AN:      Why  do  you    say    that?      Obviously, 
the   Legislature  might   pass    a    lav;  which  says    if   the    term 
has  more    than  a   year    to  run,    this   should   be   an  election, 
a   special   election   at   the   next  general  election.      How 
can   you  predict   in   advance   how   the   Legislature    is   going 
to   fill    in    the   vacuum.      They  might   come   up  with  quite    an 
intricate  mechanism  or   a   special  election. 

THE   CHAIRmN:      Let  me    ask   a    question,    and    I 
think  maybe   clarify  Mrs.    Bothe's   point.      When  you,    the 
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1  Committee,  say  vacancies  shall  be  filled  as  provided  by 

2  law,  you  do  not  mean,  I  take  it,  that  the  Legislature 

3  after  the  vacancy  occurs  passes  a  law  to  fill  that  vacancy 
^  You  mean  a  general  law  providing  for  the  filling  of  all 

5  \acancies? 

^  DR.  BARD:   That  is  correct,  which  would  mean  by 

'5'  way  of  illustration  that  if  there  were  more  than  two  years 

8  left  in  the  term,  there  might  be  a  special  election. 

9  THE  CHAIRMAN:   All  right.   Dr.  Jenkins? 

10  DR^  JENKINS:   Throughout  this  document  we  have 

H  said,  as  provided  by  law.  Why  is  it  necessary,  Harry,  to 

"^^  provide  for  a  contingency  here  that  the  General  Assembly 

12  will  not  have  such  a  law?  Why  shouldn't  there  be  a 

1^  period  after  the  first  provided  by  law. 

15  DR.  BARD:   To  maybe  a  period  of  time  when  this 

16  is  not  covered,  immediately  after  the  adoption  of  the 
1'''  new  Constitution,  and  in  that  period  of  time,  then  the 

18  governor  would  do  what  he  is  doing  now. 

19  DR.  JENKINS:  Wouldn't  the  law  cover  that? 

20  DR^  BARD:   Not  in  the  way  that  we  have  written 
it  up,  not  in  that  way. 
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1  THE  CHAIRMAN;   Mrs.  Freedlander? 

2  MR.  FREEDLANDER:   I  would  like  to  point  out 

3  that  in  the  United  States  Constitution  under  the  Legis- 
^  lature  there  is  no  restriction  of  this  type.   It  states 

5  that  the  Executive  shall  make  temporary  appointments  until 

6  the  next  meeting  of  the  Legislature,  which  will  then  fill 
'^  such  vacancies.   This  has  stood  us  in  good  stead  over 

8  the  years,  without  the  political  aspects  as  you  are  in- 

9  v)lving  in  here. 

10  DR.  WINSLOW:   In  the  national,  it  is  always 

11  by  appointment. 

12  THE  CHAIRMAN:   Mrs.  Bothe? 

13  MRS.  BOTHE:   To  make  the  point  I  started  to 

1 

1^  make  before,  I  haxen't  examined  this  thing  inthe  detail  the 

15  Committee  has.   I  prefer  some  provision  that  there  be  an 

IS  election  if  there  is  two  years  or  more  to  run  on  the 

1*7  vacancy  and  in  the  absence  the  governor  make  an  appoint- 

18  ment  from  the  same  political  party  rather  than  have  any 

19  control  in  law.   I  think  it  should  go  in  the  Constitution. 

20  THE  CHAIRMAN:   Are  you  suggesting  that  as  an 

21  amendment  to  the  existing  motion? 
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1  MRS.  BOTHE:   Or  substitute. 

2  THE  CHAIRMAN:   Do  you  accept  it,  Judge  Adkins? 

3  JUDGE  ADKINS:   Yes. 

4  MR.  CASE:  What  is  it? 

5  JUDGE  ADKINS:   In  other  words,  either  an 

6  appointment  from  the  same  political  party  or  special  elec- 

7  tion. 

8  THE  CHAIRMAN:  She  is  a  little  more  specific 

9  than  that.   Her  substitute  suggestion  was  that  the  Con- 

10  stitution  provide  that  if  there  was  two  years  or  more  of 

11  the  elected  term  remaining,  that  the  vacancy  be  filled  by 

12  special  election.   If  there  was  less  than  two  years,  that 

13  the  vacancy  be  filled  by  appointment  by  the  governor  but 

14  from  the  same  political  party. 

15  MR.  CASE:   Mr.  Chairman,  that  point,  though  -- 

16  THE  CHAIRMAN:   Let  me  find  out  if  he  accepts  the 

17  amendment . 

18  JUDGE  ADKINS:   I  didn't  make  a  motion,  but  I 

19  will   be    glad    to  vote    for   Mrs.    Bothe's  motion,    yes. 

20  THE   CHAIRMAN:      Mr.    Case? 

21  MR.    CASE:      I   think   you   are    overlooking,    both   of 
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you  are  overlooking  a  fact  of  political  life,  and  that 
is  that  you  are  going  to  have  142  or  43  members  of  the 
House  and  probably  go  to  150,  and  during  the  course  of 
the  life  of  the  General  Assembly,  you  have  at  least  ten, 
every  four  years,  at  least  ten  and  probably  more  than 
that  of  these  fellows  who  resign  for  one  reason  or  another 
They  get  appointed,  they  die,  and  it  is  all  right  to 
have  a  special  election  for  a  member  of  the  House  of 
Representatives,  which  is  a  very  important  position,  and 
I  go  along  with  that,  but  to  hold  a  special  election  for 
all  of  these  small,  not  small,  but  relatively  small, 
offices  to  me  would  be  unthinkable,  to  cart  out  the  voting 
machines  and  hold  a  special  election  for  Joe  Doaks ,  who 
has  been  appointed  to  this  board  or  that  board,  et  cetera. 
I  think  it  would  be  wrong.   I  think  the  procedure  we  have 
now  of  filling  the  vacancy  through  an  appointment  by  the 
governor  until  the  next  general  election  is  a  simple, 
straightforward,  expeditious  method  of  carrying  it  out. 
I  would  support  very  strongly  what  Dale  Adkins  is  saying; 
hov7ever,  whatever  method  you  select,  whether  the  governor 
do  it  through  a  recommendation  of  the  State  Central 
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1 

Committee   or   some    other   group,    at   least  he    ought   to  come 

2 

from  the   same   political  party   to  support   the   balance, 

3 

but   I    think   that   you  shouldn't   go  and   provide    for   any 

4 

special  election.      I   think  you  would  be  having   special 

5 

elections   all    the    time. 

6 

MR.    SAYRE:      Provided   by   law. 

7 

JUDGE  ADKINS:      That  really   is  my  point.      If  you 

8 

are   going   to  have   that,    I  wouldn't   say  special  election. 

9 

You   could   provide   at   the  next   general   election,   which 

10 

would   be   a    two-year   period,   rather    than  waiting   for    the 

11 

full   four-year   period.      I   think   it  would   be   unfortunate 

12 

to  have   a   special  election,    too,   because    they  are   pretty  ex 

- 

13 

pensive . 

14 

MRS.    BOTHE:      I   think  Mr.    Case's   point    is  well 

15 

taken. 

16 

THE   CHAIRMAN:      Are   you  withdrawing  the   sugges- 

17 

tion? 

18 

MRS.    BOTHE:      No,    I   don't  withdraw   it.      I  modify 

19 

it,    if  there  were   a   general  election   intervening   that    the 

20 

vacancy  would   be    so   filled. 

21 

THE   CHAIRMAN:      In   other  words,    it  would    amount 

1 
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to  saying  then,  if  I  understand  it,  that  the  governor 
appoint  to  the  next  general  election  or  which  might  be 
for  the  balance  of  the  term  or  might  not. 

MRS.  BOTHE:   That  is  right. 

DR.  BARD:  V-Zhy  couldn't  we  pass  on  this  recom- 
mendation, rather  than  put  it  in  the  Constitution,  and 
accept  Judge  Adkins'  point,  indicating  that  the  vacancies, 
or  that  the  law  should  provide  so  that  the  person  appointed 
shall  be  a  member  of  the  same  political  party,  include  that 
but  not  indicate  anything  further  in  respect  to  the 
nature  of  the  lav;.  What  I  mean  is  that  the  law  might  be 
written  so  carefully  so  that  it  would  take  care  of  any 
intervening  elections,  it  would  take  care  of  special 
situations,  take  care  of  temporary  appointments. 

MRS.  BOTHE:   No. 

THE  CHAIRMAN:   Mr.  Case? 

MR.    CASE:      Just   to  put   the  matter,    and   I  may 
not  have   gotten   this   completely   in   clear    focus,   but   I  will 
move,   and   you  word   surgeons   check  me    on   this,    that   in   the 
third    line    from  the   bottom  of   Section    11,    the    third   word 
being   "that"  be   stricken,    and   that   a   comma   be   placed 
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after  the  word  "provided",  and  these  words  be  added: 

However,  that  in  all  such  cases,  so  that  it  will  read, 

shall  be  done  as  provided  by  law,  but  if  there  isn't 

any  law,  the  governor  shall  do  it  at  the  time  of  the 

in 
vacancy,  however,  provided/all  such  cases  the  person 

appointed  shall  be  a  member  of  the  same  political  party. 

THE  CHAIRMAN:   Accepted,  Mrs.  Bothe? 

MRS.  BOTHE:   No. 

THE  CHAIRMAN:   The  question  is  first  on  Mrs. 
Bothe 's  proposal. 

MRS.  BOTHE:   The  motion  is  and  it  is  not  in 
proper  language,  I  am  sure,  the  motion  is  in  the  event  of 
a  vacancy  in  the  General  Assembly,  a  substitute  shall  be 
elected  at  the  next  general  election  and  that  the  governor 
shall  have  power  to  make  an  appointment  for  any  interim 
period  of  someone  in  the  same  political  party. 

THE  CHAIRMAN:   The  governor  to  appoint  to  the 
next  general  election,  if  there  is  one,  before  the  term 
expires,  and  that  the  appointment  must  be  from  the  same 
political  party.   Are  you  ready  for  the  question?  A  vote 
Aye  is  a  vote  in  favor  of  that  suggestion.   All  those  in 
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favor,  please  signify  by  a  show  of  hands.   Opposed:   The 
motion  is  carried  14  to  8. 

Anything  further,  Dr.  Bard? 

DR.  BARD:  No,  nothing  further  here. 

You  will  note  Roman  numeral  III  -- 

THE  CHAIRMAN:   Let  me  make  this  comment.   I  had 
been  over  that,  and  correct  me  if  I  am  wrong,  there  are 
some  changes  that  would  have  to  be  made  to  conform  to 
corresponding  changes  in  the  bicameral  section,  but 
there  is  nothing  that  need  be  discussed  in  that  section 
at  the  present  time . 

DR.  BARD:   That  is  correct. 

THE  CHAIRMAN:   Then  in  the  absence  of  objection, 
I  would  say  that  V7e  would  conclude  the  discussion  of  the 
Fourth  Report  of  the  Committee  on  Legislative  Department. 

Let  me  make  this  general  comment,  because  the 
procedure  that  we  are  going  to  follov;  in  this  situation 
has  got  to  be  worked  out  a  little  more  carefully.   Obvious- 
ly, we  cannot  make  progress  if  we  are  going  to  make 
decisions  and  then  at  the  next  meeting,  reexamine  and 
change  them,  particularly  by  a  narrow  margin.   I  have  been 
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following  the  procedure  that  we  are  not  rigidly  bound 
by  parliamentary  rules  at  this  preliminary  stage,  and 
therefore  have  not  required  that  reconsideration  be  by 
formal  motion  to  reconsider.  At  some  point  obviously  we 
have  to  get  to  that  point.   Otherwise,  v;e  will  never 
finish.   Whether  that  point  is  going  to  be  the  next  meet- 
ing, I  do  not  know.   1  propose  to  have  a  meeting  of  the 
Coordinating  Committee  and  discuss  this  question  and  re- 
solve it  in  some  way  and  advise  you  before  the  next  meet- 
ing. 

I  make  the  comment  now  as  a  preface  to  a  con- 
sideration of  the  next  report,  not  to  shut  off  debate, 
but  to  ask  you  to  keep  it  in  mind  in  connection  with  the 
consideration  of  these  tv70  matters. 

We  move  nov;  to  consideration  of  the  Third  Re- 
port of  the  Committee  on  Miscellaneous  Provisions.   I 
believe  I  am  correct  "in  saying  this  has  not  yet  been  con- 
sidered by  the  Commission,  is  that  correct? 

MRS.  BOTHE:   I  don't  think  anybody  can  challenge 
us  because  they  may  ask  to  change  their  minds.   The  Third 
Report  dates  from  the  last  meeting. 
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THE  CHAIRMAN:   The  report  is  dated  June  20. 
It  deals  with  one  matter  only. 

MR.  BROOKS:  This  was  one  of  the  reports  I 
mentioned  yesterday,  and  you  vTTote  down  on  your  paper. 
Everybody  should  have  one.   If  you  don't,  I  will  give  you 
one  now. 

THE  CHAIRMAN:   It  deals  solely  with  the  ques- 
tion of  whether  the  jury  be  judge  of  law  as  well  as 
fact  in  criminal  cases. 

MRS,  BOTHE:   I  am  going  to  make  my  motion  while 
the  movement  is  hot,  assuming  that  everyone  knows  all 
about  the  subject. 

MR.  CLAGETT:   Mr.  President. 

THE  CHAIRMAN:   Mr.  Clagett. 

MR.  CLAGETT:   I  think  that  when  this  came  up  the 
last  time  that  I  raised  a  voice,  and  I  raised  a  voice 
which  really  has  resulted  in  this  carrying  over  until  nov7, 
but  I  am  willing  to  state  of  record  that  with  great,  great 
reluctance,  because  it  has  been  so  useful  to  me  in  the 
past,  and -I  anticipate  by  reason  of  my  youthfulness.  and 
vigor  that  it  would  be  of  great  use  to  me  in  the  future,  I 
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am  nevertheless  giving  it  up  in  the  best  interests  of 
good  government. 

3  MR.  SCANLAN:   Has  the  Committee  checked  all 

4  those  citations? 

5  MRS.  BOTHE:   I  move  that  the  Third  Report  of 

6  the  Committee  on  Miscellaneous  Provisions,  recommending 

7  that  Article  15,  Section  5  of  the  Maryland  Constitution, 

8  providing  that  in  the  trial  of  all  criminal  cases  the 

9  jury  shall  be  the  judges  of  the  law,  as  well  as  of  fact, 

10  except  that  the  court  may  pass  upon  the  sufficiency  of  the 

11  evidence  to  sustain  a  conviction,  that  no  such  provision 

12  be  included  in  the  proposed  Constitution. 

13  MRS.  FUEEDLANDER:   Second. 
14-  THE  CHAIRMAN:   And  the  effect  of  that  would  be 

15  to  have  the  court  as  the  judge  of  the  lav;  and  the  jury 

16  as  the  judge  of  fact  as  in  civil  cases. 

17  MRS.  BOTHE:   I  might  add  that  the  motion  doss 

18  not  include  that  the  second  half  of  the  present  position 

19  would  not  remain  in  the  lax-;.   The  reason  that  the  words, 

20  except  that  the  court  may  pass  upon  the  sufficiency,  et 

21  cetera,  were  a  later  amendment  to  modify  the  effects  of  the 
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first  phrase,  and  of  course,  I  am  sure  the  Commission 
would  agree  that  the  court  should  consider,  or  should 
continue  to  pass  on  the  sufficiency  of  the  evidence,  but 
that  the  Constitution  should  make  no  reference  to  any  of 
this. 

THE  CHAIRMAN:   Is  there  any  discussion? 

MR.  MILLER:  A  question,  Mr.   Chairman.   Does 
this  mean  that  the  criminal  law  and  the  civil  law  would 
be  the  same  ? 

THE  CHAIRMAN:   As  to  the  relative  roles  of  the 
court  and  jury,  that  is  correct. 

MR.  HARGROVE:   Question. 

THE  CHAIRMAN:   All  those  in  favor  of  the 
motion,  the  deletion  of  this  provision,  or  rather  not  in- 
cluding such  provision  in  the  nev7  Constitution,  so  indicate 
by  voting  Aye;  contrary-minded.  No.   Unanimously  approved. 

We  move  on^  to  the  Fourth  Report  of  the  Committee 
on  Miscellaneous  Provisions. 

MRS.  BOTHE:   Shall  I  make  my  motion  or  explana- 


tion? 


THE   CHAIRMAN:      Let's   have    the   explanation   first 
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1  I  think  it  might  be  helpful,  since  this  deals  with  such 

2  diverse  matters,  to  take  each  part  of  the  Report  up 
>,  separately,  consider  it,  discuss  and  act  on  it. 

4  MRS.  BOTHE:   Now,  we  move  with  this  Fourth 

5  Report  for  the  first  time.   The  Coirimittee  on  Miscellaneous 

6  Provisions  is  recommending  some  affirmative  action  in  the 

7  Constitution,  and  we  have  gotten  into  the  area  v/here  we 

8  have  had  to  give  more  than  cursory  consideration. 

9  The  Report  deals  with  the  education  and  militia 

10  provisions.   In  both  cases  we  recommend  that  provisions 

11  be  retained  and  in  some  respects,  changed.   The  education 

12  provisions  come  first,  and  in  the  Report  as  we  presented 

13  it  to  you,  can  see  V7hat  the  existing  provisions  in  the 

14  Constitution  are.  There  is  a  separate  article  devoted 

15  to  education.  Article  8,  and  it  is  composed  of  three 

16  sections,  one  of  which  establishes  a  public  school  system, 

17  the  second  of  which  is  obviously  obsolete  because  it  is  an 

18  interim  provision  from  the  1867  Constitution  for  the 

19  changeover  from  the  current  to  the  new  school  system,  and 

20  the  third  one  states  that  the  school  fund  of  the  State 

21  shall  be  kept  inviolate  and  appropriated  only  for  purposes 
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1  of  education. 

2  Also  within  the  purview  of  the  education  pro- 

3  visions  are  several,  one  section  of  the  Declaration  of 
^  Rights,  Article  43,  which  our  Cormiittee  understands  the 

5  Comnittee  on  Elective  Franchise  and  Declaration  of  Rights 

6  will  not  include  any  of  the  substance  of  that  provision, 

7  or  recommend  inclusion  of  any  of  that  provision  in  the 

8  new  Constitution,  but  left  to  Miscellaneous  Provisions, 
^  the  Committee  to  consider  whether  any  part  of  it  should 

^^  be  included.   It  does  not  deal  exclusively  with  education, 

^^  hat  also  besides  the  confusion,  knowledge,  virtue,  extension 

^^  of  judicial  system  of  education,  it  goes  on  to  say  that 

13  land  actually  devoted  to  agriculture  or  farmers'  use  shall 

^^  be  assessed  on  the  basis  of  such  use,  not  on  the  basis  of 

15  subdivision.   We  had  a  speaker  from  the  Farm  Bureau  who 

16  appeared  at  the  hearing,  who  said  that  he  thought  that  V7as 

17  as   good  a  place  for  a  provision  as  any  and  recommended 

18  that  it  be  continued.   Our  Committee  gave  no  consideration 

19  to  it  at  all,  and  I  think  it  is  a  miscellaneous  provision, 

20  and  an  educational  one.   Mr.  Eney,  are  we  expected  to  take 

21  any  action  in  that  with  regard  to  taxing  farmland?  We 
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haven't   considered    it,    and   I   don't  know  that   any   other 
coiranittee  has. 

THE   CHAIRMAN:      I   am  not   sure.      We  v;ill   have 
to   cover   that   as   a    loose   end. 

MRS.    BOTHE:      The   Corrmission  may  have    to  deal 
with   it.      It   is   a   gap. 

MR.    CASE:      If   it    is   a   gap,   Mrs.    Bothe ,    then 
my  Committee   spent   a  whole   day  examining  a   gap. 

MRS.    BOTHE:      I   am  sorry. 

MR.    CASE:      Because  we   had  before    the   Committee 
not    only  members    of  the   Farm  Bureau,   but  who  were    they, 
Mr.    Brooks? 

MRS.    BROOKS:      A  whole   slew   of  people. 

MRS.    BOTHE:      A  whole   slew  of  people    on    this 
very  point. 

THE  CHAIRMAN:      I   think  you  misunderstood   her 
comment    .      She  merely  indicated   that   if  something  wasn't 
done   by   some   committee,    there  would   be    a   gap. 

MR.    CASE:      She   said,   well    -- 

MR.    BROOKS:      It   has   been  handled. 

MRS,    BOTHE:      I  might   say,  getting   on  with    our 
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report,  Mr.  Case,  that  we  invited  the  Finance  Committee 
to  participate  in  our  hearings  for  reason  of  the  fact  that 
Article  3,  Section  52,  contains  some  education  provisions 
which  were  the  diamond  interest  of  the  numerous  educators 
that  appear  at  our  hearing.   No  one  from  your  Committee 
was  able  to  come  and  when  your  Committee,  as  I  understand 
it,  had  some  discussion  about  these  sections,  which  were 
recently  brought  to  my  attention,  this  v/as  the  first  time 
I  was  aware  of  them.   Section  52  of  Article  3  has  some 
rather  complex  provisions  which  would  protect  funds 
appropriated,  or  certain  funds  appropriated  for  the  use 
of  the  schools.   It  was  enacted  around  World  War  I,  and 
it  is  considered  of  tremendous  importance  by  the  educa- 
tional people,  although  it  would  prevent  the  governor 
from,  or  the  budget  officials  from  making  inroads  into 
funds  being  used  for  school  purposes. 

Now,  our  Committee  has  not  made  any  recommenda- 
tions on  those  sections  other  than  to  communicate  with 
the  Finance  Department  and  to  advise  the  Finance  Committee 
of  our  conclusion  or  recommendation,  that  some  provision 
in  the  Constitution  be  retained,  which  would  protect  the 


Court  Rfportera 


THE  JACK   SALOMON   REPORTING  SERVICE 
!00  Eqnitablf   Building 
Baltimore  2,   Mar>!and 


Leiitflon  9-6760 


53: 


1 

2 

Zi 
4 

5 

6 

7 

8 

9 
10 
11 
12 
13 
14 
15 
16 
17 
18 

19 

20 

21 


inviolacy   of  the   school   funds .     The   Finance   Committee   has 
not   yet  made   any  report    in   that  area,    and   I   think  we  would 
very  much   like   to  go  more   thoroughly  into   our   views    on   the 
subject  before   you  report  back   to   the   Commission. 

MR.    CASE:      It  seems    to  us    that   this    is   a  mat- 
ter  of  budgetary  and   finance   primarily  relating  to   the 
State   budget,    the   State    finances,    and  we   are   going   to 
come    in  with  a    full  recommendation   on  Section   52    of 
Article    3.      This  was   a    term,  of  reference   that   I  understood 
the   Committee   had.      That   is    the   reason   that  your  Committee 
wasn't    informed. 

MRS.    BOTHE:      I  don't  want   to  get   into  a     juris- 
dictional  spat  here,   Mr.   Case. 

THE   CHAIRMAN:      Let's   settle    that  elsewhere 
and   get   on  with   the   recommendations    that  are   before    the 
Committee    today. 

MRS.    BOTH&:      Of  which   those   are   not,    except 
for   the   recommendation   of   the   Finance     Committee. 

As    to  those  which   are,   we   are   not,    and  we 
leave    to   the   Committee    on  Style  whether    there   should   be 
a   separate   section    in   the  Constitution   called  Education. 
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1  I  would    only  comment    that    it    seems    that    almost   all  con- 

2  stitutions   do  have   such  sections    or   they  have   a   new  section 

3  called  Health   and  Welfare,   which   includes  Education, 

4-  but    that  we   are  making  no  recommendation   on  as    to  whether 

5  the   provision   should   be   under   a   separate   heading   or    in. a 

6  separate   section   or  which  section   they   should   be    in. 

7  We   have  made   several  recommendations   as    to  v/hat 

8  the   education  provisions   should   contain.      First   off,    I 

9  might   say   that  we  had   no  serious   dispute    that   there   should 

10  be   education   provisions    in   the   Constitution.     While    they 

11  are    largely  directory,   education   is    of  such   tremendous 

12  importance,    both   in   terms    of   the   number    of  people   parti- 

13  cipating   and    influenced   by   the   situations    of   the   budget 

14  involved,   v7e    felt  no  question   that   there   should   be   specific 

15  references    to  education   in   the   Constitution. 

16  Nov;,    our   proposals,   which  start   on  Page   2   of 

17  the  Report   arc,    and   I    thinl<,  Mr.   Eney,    you  would  want    them 

18  taken  up  piece   by  piece    -- 

19  THE   CHAIRMAN:      Yes. 

20  M[IS.    BOTHE:      --   Section    1,    our   proposed   Sec- 

21  tion   1  reads,  The   General  Assembly   shall  provide    for   a 
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statewide  system  of  free  public  schools  sufficient  for 
the  education  of,  and  open  to,  all  children  of  school 
age;  and  shall  also  provide  for  such  other  public  educa- 
tional institutions  as  may  be  desirable  for  the  intellec- 
tual, cultural  and  occupational  development  of  the  citizens 
of  this  State. 

Now,  that  is  Section  1,  without  some  of  the 
dated  provisions  of  the  Section  1  now  in  the  Constitution. 
It  has  something  of  the  same  purport.   We  have,  in  the 
first  clause  of  that  Section  1,  said  pretty  much  what  the 
old  Section  1  said,  and  then  we  have  added  that  the 
State  shall  also  provide  for  such  other  public  educational 
institutions . 

Our  purpose  in  so  doing  is  to  give  recognition 
to  the  fact  that  the  public  school  system  no  longer  con- 
s  ists  merely  of  the  grade  schools  that  were  known  in  1867, 
but  that  the  State  supports  a  number  of  other  educational 
facilities  in  addition,  and  that  this  should  be  given 
constitutional  recognition. 

THE  CHAIRMAN:   Is  there  any  comment  or  question 


on 


Section  1?  Mr.  Scanlan? 
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MR.  SCANLAN:   I  was  going  to  say,  as  Mrs.  Bothe 
said,  this  is  largely  an  exhortatory  section  of  the  Con- 
stitution and  while  exhortatory,  I  don't  believe  we  have 
to  have  three  sections  for  the  State  to  do  its  duty  in  the 
field  of  education.  Leaving  aside  Section  3,  to  which  I 
will  object  on  another  ground,  and  taking  Sections  1,  2, 
and  4,  which  propose  an  amendment  to  which  all  of  this 
exhortation  could  be  compressed  in  one  section,  reading  as 
follows,  basic  to  what  you  have  here:   The  General  Assembly 
shall  provide  for  a  statewide  system  of  free  public 
schools,  sufficient  for  the  education  of,  and  open  to  all 
children  of  school  age,  and  here  would  be  my  first  part 
of  the  amendment.  Without  regard  to  race,  creed,  color  or 
national  origin,  and  shall  also  provide  for  such  other 
public  educational  institutions,  and  here  would  be  the 
second  portion  of  my  amendment.  Including  institutions  of 
higher  learning,  of  higher  education,  and  then  the  rest  of 
Section  1  remains  as  it  is.   I  would  delete  Sections  2  and 

4. 

MRS.  BOTHE:   I  might  say  the  Committee  spent  a 
considerable  amount  of  time  on  phraseology,  and  we  certainlk' 
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subscribe    to   the    idea   of  making  a   compact   statement    if 
possible,   but  we  don't   believe    that   the   effect   is   purely 
exhortatory   or   good   constitutional  draftsmanship.      We 
felt   that  V7e   should   separate    the   public   school  system, 
that   is    the    grade   school  and   secondary   system  from  the 
system  of  higher   education,    and   that   is   the  reason  why 
we   put   separate   sections.      As   explained   in   the   draft,    and 
we   are  not   going  seriatum  if   I  do   this,   but   Section  4, 
V7hich  refers    to  race,   creed,   national   origin,   et   cetera, 
we    felt   that    the   attempt   should   be   this   also  as    the  motion 
expresses,    and  when  we    tried    to   stick   it    in  Section   1, 
which  we   did,   we    felt   that    it  might   indicate   that   the 
Section  4   applied   only   to   the   elementary  and   secondary 
schools   and    that   the    other   State   supported    or   public 
institutions   of  higher    learning   or    the    other    institutions 
V70uld   not  necessarily  be   construed    to  come  within   it. 

MR.    CASE:      Did   you   say  Section  4? 

MRS.    BOTHE:   Within   Section    1;    if  we    threw  Sec- 
tion 4  within  Section   1,    and  V7e   had   several  drafts    that 


did    that. 


MR.    CASE:      I  don't   follow  you. 
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THE  CHAIRMAN:   She  is  saying  that  the  first  part 
of  Section  1  would  then  be  pertaining  to  the  free  public 
schools  and  the  second  part  of  Section  1  would  be  pertain- 
ing to  the  schools  of  higher  education  and  the  Section  4 
clause  would  only  be  in  the  first  part  of  1  and  not  the 
second.   That  is  your  point? 

MRS.  BOTHE:   Yes. 

MR.  CASE;   That  there  could  conceivably  be 
discrimination? 

THE  CHAIRMAN:  No,  she  is  speaking  only  as  a 
matter  of  draftsmanship. 

MR.  SCANLAN:   I  think  we  could  accommodate 
that.   I  could  move  the  phras^  without  regard  to  race, 
creed,  color  or  national  origin, to  be  the  last  clause  of 
the  revised  Section  1. 

THE  CHAIRMAN:  That  is  a  matter  of  phraseology. 
C^^^n't  we  get  at  the  question  of  principle?   As  I  under- 
stand it,  the  Committee  feels  that  the  system  of  higher 
education  should  be  treated  in  a  separate  section  and  not 
included  within  the  system  of  free  public  schools  referred 
to  in  the  first  section,  and  Mrs.  Bothe  has  indicated  her 
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reasons  for  it.   Can  V7e  have  a  discussion  of  that  point 
and  then  the  other  v/ould  follow  from  it?   Dr.  Bard? 

DR,  BARD:   I  would  like  to  support  Mrs.  Bothe 
for  a  number  of  reasons,  first  because  the  early  sections 
that  appeared  in  the  Constitution  dealt  largely  with  the 
concept  of  elementary  and  secondary  education,  and  I 
think  it  ought  to  be  made  clear  that  this  addition  in 
higher  education  is  something  new.   Then,  too,  the  vzay  our 
higher  educational  institutions  operate,  they  are  not 
free,  certainly,  totally,  and  to  put  them  completely  to- 
gether would  create  some  problems. 

Now,  I  have  some  amendments  that  I  want  to 
make  in  relation  to  Sections  2  and  3,  but  I  merely  at  this 
point  support  the  concept  of  separateness  for  the  higher 
educational  institutions. 

THE  CHAIRMAN:   I  had  a  more  fundamental  question 
I  would  like  to  ask  Mrs.  Bothe,  and  I  thought  this  V7as 
behind  the  separation,  but  she  didn't  mention  it.   Is  it 
contemplated  by  your  Section  2  that  the  General  Assembly 
shall  provide  a  complete  system  of  higher  education,  or 
is  it  rather  merely  intended  to  indicate  that  the  General 
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Assembly  shall  support  higher  education,  but  without 
providing  a  complete  system  of  higher  education? 

MRS.  BOTHE:   No,  sir,  because  Section  2  and 
Section  3  which  we  haven't  yet  reached  goes  somewhat 
together,  and  one  of  the  reasons  we  put  Section  2  in,  and 
it  doesn't,  of  course,  only  apply  to  the  University  of 
Maryland,  but  it  does  call  for  what  it  says,  and  that  is 
a  system  of  higher  education;  one  of  the  reasons  we  did 
that,  again,  graspingwise ,  is  because  we  didn't  want  to 
Spring  the  University  of  Maryland  out  of  no  background 
in  the  Constitution,  and  we  felt  that  there  had  to  be  some 
transition,  whether  you  call  it  a  separate  section  or 
just  make  it  a  preliminary  to  Section  3  about  the  Univer- 
sity of  Maryland  isn't  terribly  important,  but  I  might 
say  that  I  would  be  happy,  I  have  got  a  whole  file  here 
of  proposed  drafting,  all  of  which  contains  the  same 
intent,  but  expressed  differently,  that  various  members 
of  my  Committee  submitted  for  discussion  in  our  m.eetings. 
I  would  be  happy  to  turn  them  over  to  Dr.  Burdette  once 
the  Commission  agrees  on  the  matters  to  be  included  in 
the  Article,  because  we  had  a  great  deal  of  difficulty  with 
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how  many  sections  and  where  to  put  what.   We  are  not 
wedded  to  this,  but  we  are  weeded  to  the  principles  that 
are  embodies  here. 

MR.  CASE:   May  I  ask  a  question  here? 

THE  CHAIRl'IAN:   Mr.  Case. 

MR.  CASE:  What  difference  does  it  make  whether 
the  admonition  to  the  General  Assembly  is  in  the  same 
section  or  in  a  different  section,  so  long  as  the  meat 
of  it  is  there? 

MRS.  BOTHE :  V7e  are  not  saying  it  does  make  a 
difference.   A  lot  of  this  is  constitutional  drafting, 
whether  you  make  separate  sections,  whether  you  m.ake 
separate  paragraphs,  and  we  struggled  quite  a  bit  over 
this.   We  didn't  want  to  come  to  the  Commission  without 
a  concrete  proposal.  Vie    thought  it  was  the  best  V7e  could 
co'.-Qe  up  with.   I  suggested  perhaps  the  Committee  on  Style 
might  be  the  proper  place  to  determine  whether  it  should 
be  separate  sections,  just  as  we  are  not  making  a  recom- 
mendation as  to  whether  it  should  be  a  separate  article. 

MR.  SCANLAN :   I  can  understand  when  you  are 
giving  the  Legislature  a  positive  grant  of  specific  po%7ers, 
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of   the   need    to  enumerate   those   powers    in   separate   pro- 
visions,  but  as  Mrs.    Bothe   admits,    all    this    is   purely 
exhortatory.      If   there   wasn't   a   word    of   this,    the   power 
of   the   General  Assembly   to   act  would  be   unmistakably  and 
constitutionally  clear.      It   seems    to  me   we   are  making   the 
same   mistakes   as    our    forefathers  made.      They  had   things    on 
their   mind    in    1867.     As   a   consequence,    they  specified   a 
number   of  things    that    they  didn't  have    to  really,   but  have 
cluttered   up   our   Constitution    for   a   hundred   years.      Now, 
why  should  we   devote    four   paragraphs    to  exhort    the  General 
Assembly   to  do  something,    that   they  have    the   constitutional 
power    to  do,   when  we   can  do   it    in   one   paragraph? 

MRS.    BOTHE;      Mr.    Neuberger    points    out   to  me   I 
am  going  much   too   far  when   I   say   this    is   purely  exhortatory 
It   is    not.      Actually,    a   command    to  the   General  Assembly   is 
not   exhortatory.      It   is   directory,    in   part,    and    the    legal 
example    of  that    is    the   suits    in  Prince   George      County, 
Virginia,   required    the  maintenance    of  a   public   school 
system  and   they  had    a   very  significant   effect  when    they 
closed   the   system  and   opened   a   private   school  system   in 
lieu    of   it,    so    that   this    is   not   purely  exhortatory. 
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1  THE   CHAIRMAN:      Dr.    Jenkins? 

2  DR.    JENKINS:      I   agree   with  Mr.    Scanlan  and 
5  Mr.    Case    that   it   doesn't  make   a    lot   of  difference.      It 

4  seems    to  me    that  Mr.   Scanlon's    suggestion   simply  tightens 

5  the    situation,    tightens    the    language,    and    it   still   con- 

6  stitutes   a   directive,    a   constitutional  directive. 

7  THE   CHAIRMAN:      Is    there   anything  further? 

8  Mr.   Melvin? 

9  MR.    MELVIN:      I   am  not  real   clear    on  what   the 

10  intent    is.      As    I    understand    it,    the   Committee   wants    to 

11  require    the   Legislature    to  have,    to  maintain   and   continue 

12  the   present   system  of  public   schools    on   at    least   through 

13  the   high   school   years.      Do  you  also  wish   to  require    the 

14  Legislature    to   adopt   a    full-scale    system  on    the    same    scale 

15  for   higher   education? 

16  MRS.    BOTKE:      Vie   don't   expect    the   Legislature 

17  to  be   directed    to  do   anything  beyond  what   it   is   presently 

18  doing,    unless    it   so  determines.      There    is   a    system^   of 

19  higher   education  maintained   by   the   State   as    it    is.      \le 

20  a^G    including   it    in   the  Constitution,    or   proposing   it 

21  be    included   here,    on    the   basis    of  recognition    of   institu- 
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tions  that  have  developed  since,  practices  that  have 
developed  since  the  Constitution  was  enacted. 

Now,  as  to  the  public  schools,  they  would  be 
open  to  all  children  of  school  age,  and  any  child  of 
school  age  would  be  entitled  to  education  through  the 
secondary  schools.   We  are  not  here  proposing,  and  I  be- 
lieve it  is  stated  somewhere  in  the  Report,  we  are  not 
proposing  that  every  child  be  entitled  to  attend  an 
institution  of  higher  learning,  a  State  institution,  as 
he  is  entitled  to  attend  a  secondary  school.   We  are  merely 
providing  for  the  system.   Dr.  Cohen,  I  believe  it  was, 
recommended  to  our  Committee  that  we  make  the  institutions 
of  higher  learning  open  on  the  same  basis  as  the  elemen- 
tary schools,  but  the  Committee  rejected  that  proposal, 
as  much  as  we  V70uld  like  to  have  seen  it, 

THE  CHAIRMAN:   Mr.  Case? 

MR.  CASE:   If  you  have  this,  Mrs.  Bothe ,  in 
the  Constitution,  could  it  be  reasonably  said  that  this 
V70uld  allow  or  permit  every  person  who  graduated  from  a 
Maryland  high  school  has  ths  right  to  go  to  an  institution 
of  higher  learning,  maintained  by  the  Legislature? 
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MRS.    BOTHE:      Not   at  all,    sir.     As   a  matter   of 
fact,    these   provisions   exist    in  most   state   constitutions. 
There    is   provision   for   higher   education. 

MR.    CASE:      Is   there   any  authority  where   such 
provision  exists,   which   says    that   the   school  administra- 
tors,  whether    they  be    the  University   of  Maryland    or 
State   colleges   have    the   right   to  select  whom   they   think 
are   qualified   to  attend? 

MRS.    BOTHE:      Yes.      There    is   nothing  precluding 
it.      It  merely  establishes   a   system  of  higher   education, 
but  nothing  would   preclude    the   pothers   that  be    from  deter- 
mining who  v/ill  enjoy   it,    providing   they  didn't  dis- 
criminate . 

DR.    JENKINS:      Under    the   present  Constitution, 
the    institutions  may  set   their    own  entrance  requirements. 

MR.    CASE:      There    is   nothing   in   the   Constitution 
about   it. 

MRS.    BOTHE:      Yes,    there    is. 

MR.  CASE:  Where  is  it? 

MRS.  BOTHE:   Not  higher  education  but  about 
requirements. 
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THE  CHAIRMAN:  We  can't  get  a  record  when  we 
have  the  crosstalk  this  way. 

MRS.  BOTHE:   Right  now  with  the  present  pro- 
vision that  the  General  Assembly  shall  establish  through- 
out the  State  a  thorough  and  efficient  system  of  free 
public  schools,  theie  is  no  preclusion  on  school  authorities 
to  decide  what  children  attend  what  schools  or  for  what 
reasons . 

THE  CHAIRMAN:   Dr.  Templeton  has  the  floor. 

DR.  TEMPLETON:   I  would  like  permission  to  hear 
once  again  the  draft  that  Mr.  Scanlan  read,  I  think 
transposing  somewhere  further  down  the  line  of  discrimina- 
tion clause. 

THE  CHAIRMAN:   Could  I  restate  it  instead  of 
having  him  do  that,  because  he  said  that  he  would  have  to 
amend  his  draft.   What  he  is  suggesting  is  that  the  sub- 
stance of  Sections  2  and  4  be  included  in  Section  I,  with 
the  understanding  that  the  Section  4  limitation  be  clearly 
applied  to  both  parts  of  Section  1,  is  that  correct? 

MR.  SCANLAN:   That  is  right. 

DR.  TEI-IPLETON:   I  was  hopeful,  Mr.  Chairman, 
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that  you  would  accept  a  motion  to  adopt  this  principle 
as  stated  by  Mr.  Scanlan. 

THE  CHAIRMAN:  That  is  what  we  are  discussing 
row  is  the  motion  of  Mr.  Scanlan. 

DR.  TEMPLETON:   Did  he  move  it? 

THE  CHAIRMAN:   Yes. 

DR.  TEMPLETON:   Was  it  seconded? 

THE  CHAIRMAN:   Yes. 

MR.  GENTRY:   The  only  thing  I  think  Mr.  Scan- 
lan did  was  compress  1,  2  and  4  without  any  change  in 
context.   Mr.  Case  has  raised  the  question,  that  Section  2 
as  nov7  written  would  mean  that  there  V70uld  be  a  matter 
of  right  of  every  individual  to  attend  college,  State 
college,  without  regard  to  v;hether  or  not  the  school 
admitted  them  for  intellectual  or  educational  requirements 
I  think  that  fails  when  you  consider  the  differences 
betv7een  the  first  part  of  Section  1  and  what  we  have  done 
in  Section  2.   In  Section  1,  we  have  said,  as  to  the 
statewide  system  of  free  public  schools,  sufficient  for 
the  education  and  open  to  all  children  of  school  age. 
V/e  put  the  emphasis  on  it.   They,  as  a  matter  of  right, 
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every  child  has  a  right  to  public  education.   With  regard 
to  the  system  of  higher  education,  by  merely  providing,  by 
not  saying  it  is  full-scale,  complete,  or  any  other  words, 
by  the  very  elimination  of  the  fact  that  it  is  open  to 
all  children  as  a  matter  of  right,  I  think  that  the  inter- 
pretation would  be  that  it  is  not. 

MRS.  BOTHE:   We  gave  a  lot  of  consideration 
to  this  thought.  V7e  recognized  the  possibility  of  it.  As 
a  matter  of  fact,  it  had  something  to  do  with  our  reasons 
for  separating  Sections  1  and  2  because  we  feel  the  basic 
concept  was  completely  different.   One  provided  for  a 
mandatory,  open  to  all  system  of  public  education,  cover- 
ing the  elementary  schools.   The  other  merely  establishes 
an  entirely  different  thing,  and  that  is  a  system  of  higher 
education,  which  is  not  necessarily  open  to  any  particular 
people.   It  merely  exists  on  its  own  right. 

MRS.  FREEDL-ANDER :   ^fr .  Case,  as  a  former  member 
of  the  State  Board  of  Education,  I  believe  you  were  a  mem- 
ber of  the  State  Board  of  Education  and  a  member  of  the 
Board  of  Regents  of  the  University  of  Maryland,  I  am.  sure 
you  are  aware  of  the  fact  that  v/e  have  an  excellent  school 
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code    that   applied   to  public   education.      I  don't   think 
this   would   be    interpreted    to   take   away   from   the   statutes 
that  we   have,    and   Section   2    is    the   constitutional  basis 
for  what  we   have   been  doing,   both  with  junior  colleges 
and    other    forms    of  higher  education,   rather   than  a  res- 
trictive   thing.      You  still  have   your  boards    of   trustees   and 
your   boards    of  regents,    et   cetera. 

MR.    CASE:      The   answer    to   that,   Mrs.   Freedlander, 
is    if   you   are   doing   it  without    this,   why  do   you   need    it? 

MRS.    FREEDLANDER:      Just    to  protect    it    for    the 
future  . 

MR.    CASE:      I   am  not   so   sure    it   does   protect 
it.      I    think   it  mi^ht  have    a   very  different   effect.      I   am 
not   saying   it  doesn'.t.  I   am  all   for    the   school   systems, 
particularly   for    the   University  of  Maryland.      I   am  not   so 
sure    that    this    --   1   think   this    conceivably  could  V7eaken 
the    system,   materially  weaken   it.      That    is   v/hat  worries 
me  . 

THE   CHAIRMN:      Mr.    Melvin? 

MR.   MELVIN:      Wouldn't    it   solve    the   problem   to 
just   change    that  v7ord ,    shall,    after    the   semicolon,    in 
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1  Section   1,    to  may,    and  with   that   change,    I   can't   see  why 

2  you  need   any   other   sections   at   all,   with   the   possible 

3  exception   of  some    overall  provisions   pertaining  to  non~ 
•i  discrimination. 

5  THE   CHAIRMAN:      I  would   anticipate   that  would 

6  do  violence    to   the   desire    of   the   Corcraittee ,   V70uld    it  not? 

7  MRS.    BOTHE:      It  would    take    the  heart   out    of  Sec 

8  tion    1  because    there   we   mean    to   say   that   the   State  must    -- 

9  are   you    talking  about   1    or    2? 

10    j  MR.    MELVIN:      One. 

I 

H    ij  MRS.    BOTHE:      VJhere  would   you   put   your   may? 

J-2  THE  CHAIRMAN:      In   the   proviso,    second  half   of 

13  ,j  may. 

t 

14  MR.  SCANLAN:   May  also. 

15  MRS.  BOTHE:  Vie   had  a  reason  for  not  doing 

16  that.   As  a  matter  of  fact,  Section  1  is  devoted,  it  may 
IV  not  be  altogether  clear,  because  I  knov/  under  public 

18  educational  institutions  it  could  take  in  both  higher  and 

19  !;  lower  learning,  but  this  Section  1  is  intended  to  be 

20  directed  toward  the  elementary  school  system,  which  v/as 

21  covered  previously,  or  is  currently  covered  by  Section  1 
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MRS.  FREEDLANDER:  This  includes  adult  educa- 
tion. The  second  section  refers  to  adult  education  pro- 
grams, on  going  programs  within  our  public  education  and 
institutions  without  being  institutions  of  higher  learn- 
ing.  There  is  a  distinction  there. 

THE  CHAIRI-IAN:   Mr.  Bond? 

MR.  BOND:   I  might  point  out  in  Section  1,  you 
have  mandatory  provision  for  children  of  school  age,  and 
then  you  talk  about  other  institutions,  quote,  As  may  be 
desirable.   Yet  that  language  is  left  out  in  Section  2, 
Therefore,  I  share  the  f6ars  of  Mr.  Case,  that  it  could 
become  a  mandatory  requirement  to  educate  all  children 
in  higher  education. 

THE  CHAIRmN:   Mr.  Gentry? 

MR.  GENTRY:   Again,  Section  2  is  completely 
silent  as  to  scope.   It  leaves  it  completely  in  the  dis- 
cretion of  the  General  Assembly  to  provide  for  it  in  any 
scope,  breadth,  limitation,  with  or  without  limitation  as 
the  Legislature  sees  fit. 

MR.   BOND:   I  don't  agree  with  you. 

MR.  GENTRY:   Its  very  silence  leaves  it  to  the 
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Legislature. 

MR.    CASE:     Not  necessarily. 

MR.    BOND:      My  point    is   why  don't    they  say   the 
General  Assembly  shall   provide   as  may  be   deemed   desirable, 
as  may  be   desirable,   v;hich   they  have   used    in   the   second 
part   of  Section   1? 

THE   CHAIRMAN:      It   seems    to  me    the   discussion 
is   getting   away   from  the   motion.      The  motion   is  merely  a 
matter    of  drafting   the    three   sections   so  as    to   include 
in  Section   1   the   substance    of  Sections    2  and   4.      Let's 
decide    that    first,   and    then  we   can   go   on   from   there. 
Dr.    Bard? 

DR.    BARD:      I   don't   think   this   statement   is 
merely   for    the   purpose    of  exhortation.      It   sets   forth   the 
concept    of  support.    In  Section   1,    support    is   clear.    It 
is  mandated   and    in   terms    of   full  support.      In  Section   2, 
it  makes    it   clear    that    the   General  Assembly  shall  provide 
for.      I,    myself,   v/ould    take    out   the   word,   maintain, 
because   some   could   believe   that   this  would  mean   full   sup- 
port  for   higher   education.      That    is   not   true   now  and    isn't 
likely    to  ccme    to  Maryland. 
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There  is  a  good  deal  of  debate  in  the  field 
of  higher  education  in  Maryland  in  respect  to  establish- 
ing a  system,  clarified  system,  and  I  think  Section  2 
would  give  support  to  the  concept  of  establishing  a  sys- 
tem, which  our  State  is  now  involved  in,  but  I  do  like  the 
idea  of  separation,  because  I  think  one  implies  full 
financial  support,  as  his  true  for  the  elementary  and 
secondary  schools  and  the  higher  education  does  not  need 
that  kind  of  support. 

MRS.  BOTKE:   Before  any  vote  is  taken,  I  v>7ould 
implore  the  group  not  to  tie  the  Commission  to  tying  these 
sections  all  up,  because  our  Committee  has  struggled  so 
long  and  hard  with  the  very  same  problem  that  Al  Scanlan 
recognized  immediately,  that  I  would  hate  to  see  this  thing 
bound  by  a  motion  of  the  Commission.   The  Committee  is  per- 
fectly willing  to  work  with  the  Committee  on  Style.  We 
understand  the  problem,  and  v/e  sympathize  with  it.   We 
tried  to  lick  it,  and  we  haven't.   I  would  feel  that  we 
are  going  to  be  back  here  arguing  it  all  over  again  at  a 
later  point. 

MR.  CASE:   Isn't  it  purely  a  question  of  style? 
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MRS.  BOTHE:   I  think  it  is . 

MR.  CASE :   I  do,  too. 

THE  CHAIRMAN:  There  is  a  motion. 

MR.  CASE:   I  would  make  a  substitute  motion 
that  the  matter  be  approved  in  substance  subject  to  working 
out  the  way  it  is  all  put  together  by  the  Committee  on 
Style,  working  in  cooperation  with  the  Miscellaneous  Pro- 
visions Committee. 

THE  CHAIRMAN:   Do  you  accept  that,  Mr.  Scanlan? 

MR.  SCANLAN:   Yes. 

MRS.    FREEDLANDER:      Second. 

THE   CHAIRMAN:     What   is    the   Committee's   reaction? 

MRSo    BOTHE:      All  right. 

THE   CH/aRMAN:      If   there    is   no   objection,    it 
will  be    so   ordered.      No   objection. 

MR.    CASE:      Before   we   go   further,    it   seems    to 
me  we   overlooked   the    first  recommendation    of   the   Committee, 
"which   is,   just  before    the    italicized   paragraph,    the 
Committee  recommends    that  Article   8   and   Section  43   be 
eliminated,    period.      And   I   suggest   that   the   last   sentence 
in   Section  43,   \>7hich   appears    immediately  at   the    top      of 
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the  page,  should  not  be  eliminated,  at  least  not  until  a 
recommendation  of  the  Finance  and  Tax  Committee  is  made. 
Maybe  we  v;ill  so  recommend,  but  this  is  a  matter  -- 

MRS,  BOTHE:   If  I  may  say  so,  may  we  simply 
not  take  any  action  with  respect  to  that  recommendation 
today? 

THE  CHAIRMAN:   All  right. 

MR.  CASE:   Fine. 

MRS.    BOTHE:      That   has   to  do  with   farmland. 

MR.    GENTRY:      Let  me   just   ask   a    question.      If 
Mr.    Case    is    only  concerned   about   preserving   this    farmland 
thing,    shouldn't   it   be   referred    to  his   committee?      Let's 
let    it  rest.      No  use    taking   time    to  discuss    it  now. 

While   v/e   are   still    on   Sections    1,    2   and   4,    treat- 
ing  them  all   as    one    thought,    is    there    any   further    comiiient 
dDOut   that? 

MR.    CASE:      I   should   like    to  move    that   the  matter 
of  substance   be   rereferred    to   the  Miscellaneous   Provisions 
Committee    for    the   purpose    of  exploring   into,    through   such 
research   as  may  be   necessary,    and   bringing   in   a   report 
that   the   adoption    of   the   substance    of  Section   2  would   not 
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in  any  way  require  either  the  University  of  Maryland, 
the  State  colleges,  Morgan  College  or  any  of  the  other 
institutions  of  higher  learning  that  come  hereafter,  to 
admit  any  and  every  student  who  may  have  graduated  from 
secondary  schools  in  Maryland.   I  don't  know  the  answer 
to  that,  but  before  I  vote  on  the  substance  of  this,  I 
would  like  to  see  the  ansvrer  to  it.   I  have  heard  opinions 
of  people  here  around  this  table,  and  I  have  the  greatest 
respect  for  those  opinions. 

MR.  MILLER:   Second  the  motion. 

MR.  CASE:   It  still  seems  to  me  this  point 
ought  to  be  determined  through  basic  research  and  not  just 
what  we  think  sitting  around  this  table. 

THE  CHAIRMAN:   Dr.  Bard? 

DR.  BARD:   I  would  certainly  agree  with  the 
statement  that  was  made.   However,  I  do  feel  that  it  is 
sort  of  a  negative  approach  to  the  problem  of  education. 
As  an  educator,  I  feel  very  strongly  that  the  approach 
that  we  want  to  take  is  to  make  certain  that  our  higher 
educational  institutions  are  dedicated  to  fulfilling  the 
requirements  of  youth  and  society,  and  the  approach  which 


Court   ReporlerM 


THE  JACK  SALOMON   REPORTING  SERVICE 
ICO  Fquitablf   BuilJing 
Baltiniorir  2,   ManUnd 


Lexinilon  9-6760 


557 


indicates  that  the  emphasis  should  be  on  making  certain 
that  we  are  not  going  to  admit  all  students  to  my  mind  is 

i)  looking  at  it  the  backward  way.  What  I  would  like  to 

^  make  certain  in  substance  that  we  look  at  is  that  we  do 

5  take  care  of  the  requirements  of  young  people,  and  I  can 

6  tell  you  this:  That  the   State  of  Maryland  is  not  now 

7  taking  care  of  the  requirements  of  young  people  in  terms 

8  of  higher  educational  needs.   If  those  tv70  things  are 

9  put  together  in  one,  then  I  would  certainly  go  along  with 

10  Mr.    Case. 

11  THE  CHAIRMAN:      Let  me  make    this    observation,    if 

12  I  may.      I  don't    see   how   it  would   be   possible    to  do  any 

13  research   on   this    question      that  would   resolve    the   question. 

14  What   you  would   be    trying   to  do  V70uld  be    to   get   interpre- 

15  tation   of   language,   v;hich   this   Committee   has   come   up  with, 

16  and    I  doubt  very  much   that   you  could   get  anything  conclu- 

IV  j       sive.      I  would    like    to  ask   several   questions,    and    then 
i 

18  I  perhaps   either    put   to  the   Coajnission  a  matter    of   principle 

19  or   have    the  Committee   reconsider. 

20  I   am  bothered   by   the    fact    that    in   the    tv70 

21  clauses    of  Section   1,    you   use    the   same   version,    shall 
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provide;  in  the  first  part  of  Section  1,  you  have  two 
conditions  that  are  not  in  the  second,  a  statewide  system 
and  free  public  schools,  but  in  the  second  part  of  Sec- 
tion 1,  and  in  Section  2,  you  have  the  language,  be  pro- 
vided, which  v7ould  leave  it  open,  it  seems  to  me  for  the 
argument  to  be  made  that  the  obligation  of  the  General 
Assembly  was  as  great  in  the  second  clause  of  Section  1 
and  in  Section  2  as  it  was  in  the  first,  which  would  mean 
to  provide  a  complete  system  of  higher  education. 

Now,  I  am  not  suggesting  that  they  shouldn't 
be  authorized  to  do  so,  but  I  want  to  know  vrhether  this 
is  deliberate  and  whether  the  Committee  intends  to  impose 
the  same  broad  obligation  on  the  Legislature  to  provide 
other  public  educational  institutions  in  the  one  case 
and  a  system  of  higher  education  in  the  other,  as  you 
impose  on  it  with  respect  to  the  public  schools  in  the 
first  clause. 

MRS.  FREEDLANDER:   In  answer  to  the  Section  1, 
the  second  section,  ^fr .  Eney,  we  separate  it  from  the  first 
because  there  are  fees  attached  ofttimes  to  the  second 
section,  and  so  they  are  not  free,  and  they  are  not  open 
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to  all,  because  there  can  be  qualifications  for  adults, 
there  would  be  age  and  curriculum  qualifications.   In 
ansv73r  to  our  question  on  Section  2,  the  key  v7ord  is 
system.   In  Maryland  now,  we  have  had  Dr.  Elkins  among 
others,  speak  to  us.  VJe  have  a  rather  loosely  knit 
organization,   it  is  not  even  knit.  We  have  junior  col- 
leges, community  colleges,  we  have  four-year  institutions, 
and  we  have  the  University  of  Maryland  and  each  of  these 
are  under  separate  boards  of  one  kind  or  another,  and 
we  felt  that  some  day,  when  there  is  greater  quality  among 
these  institutions,  and  they  are  not  equal  today  because 
they  have  varying  standards,  that  a  system  could  be 
developed  and  that  was  the  key  word  in  Section  2,  that 
General  Assembly  is  now  providing  for  all  of  these  insti- 
tutions. VJe  were  hoping,  and  V7e  talked  with  Dr.  Elkins 
about  this,  having  some  kind  of  a  system  developed. 

THE  CHAIRMAN:   This  clarifies  it,  but  it  also 
bothers  me,  because  as  I  understand  it,  the  statistics 
indicate  that  the  secondary  college  population,  school 
popul.ntion,  not  secondary  but  college  grade,  and  the 
professional  schools  and  graduate  population  is  going  to 
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grow  so   enormously   in   the  next   few  years    that   I  would    take 
it  you   are   saying   that    the   General  Assembly  must   provide 
a    system   of  colleges    throughout   the   State    of  Maryland   to 
take   care    of. 

MRS.    FREEDLANDER:     We   don't   say  must   or   complete 

THE  CHAIRMAN:      You   say,  shall   provide. 

W.S.    BOTHE:      We   say,    system,   but  not  how  com- 
prehensive   it  may  be,    how  open   to   anybody   or  what    it 
should   contain,  merely   there   be   a   system  of  higher   educa- 
tion. 

THE   CHAIRMAN:      My  concern   comes   back   to   the 
same   thing,    that   the   same  words   are   used    to   impose    the 
duty   to  provide    the    free   public   schools   as   are   used   to  impdse 
the   duty   to  provide   colleges.      This  worries   me.      Dr.   Jen- 
kins? 

DR.    JENKINS:      I   fail   to  see   how  you  read   the 
word,   complete,    in  here.      We   do  not  have   a   complete   system 
of  public   school  education.      We   don't   have   kindergartens, 
we   don't  have   nursery  schools,    as    obligatory,    and    I  don't 
see   how  you    can   read   Section   2,   meaning   it  must   be    complete 
to   provide   all  aspects    of  higher   education;    if  you   are 
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using  complete    in   terms    of  scope. 

THE   CHAIRMAN:      I  don't   use   complete    in  quite 
that   sense.      What  worries  me    is   a   system   that  would   provide 
enough  colleges    throughout   the   State   to   be   available    for 
all  college   students,    and   I    take    it    this   means   public 
colleges. 

MRS.    BOTHE:      Mr.   Chairman,    it  may  be,    and   I 
can't  personally   see  where    it  would   be   subject   to   this 
construction,   and   I   say   this   partly  because  we   picked   up 
most   of   this    language    from  compilations    of   other   consti- 
tutions  which  have    been   in   effect.      I   don't    think   there 
is   any  State    in   the  Union  whore   every  child    is   entitled    to 
higher  education   or  where    the   State  must  maintain   a   state- 
wide  system   of  higher   education,    and   yet  many   other   State 
Constitutions   do  make   or   give   constitutional  recognition 
to   a   higher   educational  system.      We  just   couldn't   believe 
that  we  vrere  running   into  the   kind    of   terrors    that  Mr. 
Case   envisages,    after    seeing   on  a   practical  working  basis 
provisions    of   this   kind   in  existence,    and   I   think  more 
states    than  most . 

MR.    CASE:      May  1   say   in  answer    to   that,    it   is 
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"*"  exactly  what   you  said    that    is    terrifying  me.      You   say  you 

got    this    from   other   constitutions.      Now,    if   for   example, 
^  you  got   this    from  California,    and   I   don't  know  whether 

you   did    or   whether   you  didn   t,    the   very   thing   that  Mr. 
^  Melvin  and   I   are    talking  about  would    obtain,   namely   that 

you  would  have    to  have,    this   would  require   a   complete 
'  system,    and    this    is   exactly  V7hy  I  said,   Mr.   Eney,    that   I 

°  thought  some   useful  purpose  would   be   served   by  a  kind    of 

^  research   that   ought   to  be   accomplished   by   the  reporter 

whoever   else    is    supposed    to  do   it   for   this   Commission   on 
a   thing  of   this  kind.      This    is   a   big   thing   in   the   area 
of  higher   education    throughout    the    country,    and    you   just 
^^  can't   sit   around   throwing  words   around  without  having 

^^  some    idea    as    to  v;hat    they  mean    or  what    they  are    going   to 

^^  mean.      I  don't  know  myself  what    this   means. 

IS  THE  CHAIRMAN:      Let's   get   a    few  principles 

^"^  stated    first.      As    I   understand,    Mrs.    Bothe ,    it    is    not    the 

intention    of   the  Committee    to  recomjnend    language  v;hich 
^^  would   require    the   General  Assembly   to  provide   a   complete 

statewide   system  of  colleges    throughout   the   State? 
MRS.    BOTHE:      That    is    correct. 
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1  THE  CHAIRmN:      Mrs.   Freedlander? 

2  MRS.    FREEDLAITDER :      I  would    like   to  make 

3  another   point.      The   providing   for   and  maintaining  a   syste 
of  higher   education,    the    facts   are,   much   of   the  money 

5  today,    that   goes    for   Baltimore   Junior  College   and    other 

^  junior   colleges,    under   the  Higher  Education  Act    is 

7  vCollectsd  from  Federal   funds.      A   great  deal   of  this  money 

®  statistically,   we   could   bring   this   kind    of  statistic    in 

to  show  how  much   of   this    is    coming   into   the   State    of 
^^  Maryland   so   that   the    fear   which  might  have   existed  maybe   a 

^^  decade   ago,    in  my   opinion,    is   no   longer  valid   because  we 

do,   we   have    to  have    a   system  by  which   to  get    these    funds. 
1«5  ye   have    to  set   up   arrangements    that   qualify  us    for   the 

1^  Federal   funds,    is    that  not   so? 

15  DR.    BARD:      I  would    add    this.      Mr.   Case   should 

1^  know,    students   pay   tuition   of   fees    that   are    fairly  high 

^^  in   the   State    of  Maryland.      1   am  in   favor    of  keeping 

^®  tuition    fees,    as    one    educator.      I  don't    think   you  will 

1^  find    in  Maryland   a   desire    to  establish  completely   free 

public   higher    educational    institutions. 


21  MR.    CASE:      You  misr,  completely   the   point   I   am 
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1  I    trying  to  make.   I  am  with  you  100  per  cent  in  what  you 

2  I    are  saying  with  reference  to  the  system,  how  it  should  be 

3  operated.   My  only  point  is  whether  or  not  this  language 
^  changes  it. 

5  DR.  BARD:   I  think  the  worc^  maintain,  may  be 

6  changing  it  some,  and  here  I  am  with  you. 

V  MR.  CASE:   That  is  what  I  want  to  find  out. 

8  THE  CHAIRMAN:   May  I  state  what  I  believe  to 

9  be  the  principles  that  most  at  least  of  the  Corrmission 
subscribe  to.   If  they  don't,  we  can  take  a  vote  and 

11  decide  the  principles:   One,  that  the  system  of  free 

12  public  schools,  certainly  through  high  school,  are  to  be 

13  as  I  indicated  in  the  first  clause  of  Section  1;  the  obli- 
14:  gation  of  the  General  Assembly,  that  they  are  to  be  free, 

15  they  are  to  be  sufficient  and  they  are  to  be  open  to  every 

16  one  without  discrimination.   Secondly,  that  the  General 

17  Assembly  shall  provide  assistance  to  encourage  support 

18  of  other  public  educational  institutions  in  this  same  area, 

19  This,  I  take  it,  refers  more  particularly  to  adult  educa- 

20  tion  programs,  as  a  part  of  the  public  school  system. 

21  Thirdly,  that  the  General  Assembly  shall  provide  either 


THE  JACK  SALOMON   REPORTING  SERVICE 

100  Enuiliblt  BuilJing 

Court  Reporut,  Baltimort  2.   Mir>hnJ  Ltxinfton  9.6760 


565 


1 
2 

3 

4 

5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 


by  --  I  am  not  trying  to  use  precise  language  now  --  en- 
couragement or  support,  whatnot,  for  higher  education  in 
the  State  of  Maryland,  without  imposing  on  the  Legislature 
the  requirement  that  it  provide  a  complete  system  of 
higher  education,  sufficient  for  the  higher  education  of 
everyone  in  Maryland;  fourthly,  that  it  is  not  intended 
that  the  higher  education  colleges  be  free;  fifthly,  that 
it  is  not  intended  that  the  control  of  those  institutions 
of  admission  practices  be  removed,  so  that  they  are  open 
to  everyone . 

Have  I  stated  what  is  the  consensus  of  opinion 
of  the  Commission,  or  is  there  any  disagreement  with  any 
of  those  five  propositions? 

MRS.  BOTHE:   Just  one,  Mr.  Eney,  and  that  is, 
I  think  that  the  Conmittee  felt  that  the  provision,  re, 
higher  education,  should  provide  for  a  system  and  that 
the  system  would  not  be  all-pervasiveand  comprehensive, 
but  V7e  wanted  to  continue  the  concept  that  there  be  some 
kind  of  a  system,  just  like  there  is  an  elementary  school 


system 


THE   CHAIRMAN:      Mr.    Brooks   calls  my  attention 
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1  to  another   distinction  drawn  by  your   Committee  which   I 

2  did  not  mention,   and   that    is    the   first   clause    of  Section   1 

3  refers    to  public   educational   institutions,   where   as   Sec- 

4  tion   2   is   not   so   limited.      He   said    it  was   his   understand- 

5  ing   that   in   the    field    of  higher   education  you  v/ere   not 

6  limiting   the   Legislature   to  public   colleges. 

7  MRS.    BOTHE:      I   don't   think   that    is   quite   so. 

8  DR.    BARD:      1   am  sure    the  v/ord ,    public,    should   be 

9  there . 

10  MRS.    FREEDLANDER:      Not  Section   2. 

11  MRS.    BOTHE:      Section   1  deals   entirely  with 

12  public   education  as   does   Section   2.      It   doesn't   preclude 

13  State   aid    to  non-public    or   private    institutions. 

14  MR.    BROOKS:      You    left    out   publicly  entirely   on 

15  a   vote,    intentionally. 

16  THE  CHAIRMAN:      In    order    to  make   progress   since 

17  there   seems    to  be   some   division   of   opinion    on   that,    let's 

18  take    a  vote   and   get   the   sense    of   the   Committee,    or    of 

19  the  Commission. 

20  MR.  CLAGETT:   Mr.  Chairman,  I  would  like  to  ask 

21  one  question  before  v/e  leave  it.   I  think  probably  you 
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^  have  covered  it  in  your  five  subdivisions  of  explanation, 

2  but  do  I  understand  correctly  that  what  you  are  concerned 

3  with  is  that  the  connotation  of  the  words,  shall  provide 
*  for  and  maintain,  is  a  dual  one,  and  imposes  upon  the 

5  State  certain  obligations  over  and  above  and  separate 

^  from  mere  determination?   In  other  words,  if  this  section 

'^  read,  The  General  Assembly  shall  determine  a  system  of 

®  higher  education  dedicated  to  excellence. 

^  THE  CHAIRMAN:   I  don't  know  what  you  would  mean 

^^  by  the  word  determine. 

^^  MR.  CLAGETT:   Well,  decide  upon,  plan  for, 

^^  establish,  as  distinct  frcm  paying  for. 

13  THE  CHAIRMAN:   That  is  one  of  the  things  that 

1^  was  worrying  ms ,  yes. 

15  MRS.  BOTHE:   Incidentally,  I  haven't  polled 

1^  the  Committee,  but  I  think  that  in  Section  2  v^e  would 

1'^  perhaps  be  willing  to  drop  the  words,  and  maintain,  from 

18  that  section,  if  it  creates  any  problem  as  to  what  the 

1^  obligation  is. 

20  THE  CHAIRMAN:   Let  me  not  deal  with  precise 

^1  v7ords  now  because  I  am  going  to  make  a  suggestion  in  a 
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moment  if  we  can  settle  this  principle.  Apparently, 
everybody  is  agreed  on  the  five  principles,  but  the  last 
principle,  there  is  some  division  about,  and  as  I 
understand  it,  it  is  a  question  of  whether  the  provision 
by  the  General  Assembly  of  a  system  of  higher  education 
is  limited  to  public  colleges  or  vzhether  it  can  extend 
to  including  in  such  a  system  aid  to  private  colleges. 
Mrs.  Bothe? 

MRa  BOTHE:    I  would  like  to  speak  to  that. 
There  is  some  discussion  of  that  question  in  the  Report, 
which  I  am  sure  most  of  us  haven't  had  a  chance  to  look 
over  carefully.  We  recognize  in  Maryland,  a  rather 
unique  system  of  grants  to  private  as  opposed  to  public 
schools,  grants  for  specific  purposes,  grants  by  the 
General  Assembly.   The  Committee  considered  whether  this 
practice  should  have  constitutional  status.   We  rejected 
that  idea.  We  felt  the  Constitution  should  deal  solely  with 
public  institutions.   On  the  other  hand,  we  did  not  want 
to  take  any  or  make  any  proposals  v/hich  would  preclude  the 
continuation  of  this  practice  insofar  as  the  courts  vjill 
permit  it.   Very  recently  our  Court  of  Appeals  has  ruled 
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that  aid  which  was  granted  to  religious  institutions  of 
higher  learning  was  unconstitutional  under  the  Federal 
Constitution.   That  case  is  up  on  appeal,  and  we  deal  with 
it  neither  pro  nor  con.   We  feel  that  the  Constitution 
should  be  limited  in  its  affirmative  statements  to  public 
education,  but  after  having  given  some  consideration  and 
doing  some  research  on  the  subject,  we  do  not  feel  that 
the  language  proposed  would  preclude  a  continuation  of 
aid  to  private  institutions  so  long  as  the  courts  will 
permit  it. 

THE  CHAIRMAN:   We  are  not  thinking  of  the 
language.   I  am  trying  to  get  the  principle.   What  is  the 
position  of  the  Committee  on  the  principle? 

MRS.  BOTHE:   That  there  should  be  no  reference 
to  aid  to  private  education  in  the  Constitution.  That 
is  our  position. 

THE  CHAlRI^iN:   But  by  having  no  reference,  you 
mean  to  leave  it  to  the  Legislature  to  provide  aid  to 
private  institutions? 

MRS.  BOTHE:   If  it  so  desires. 

MRS.  FREEDLANDER:   If  it  is  constitutional. 
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THE  CHAIRMAN:      Is    there   any  disagreement  with 
that   proposition? 

DR.    BARD:      Partial  disagreement.      I   think   it  V70u 
be  worded   better   if   it   stated.   The   General  Assembly  shall 
provide    for   a    system  of   public      higher    education,   which 
takes    into   account  the   contributions    of  non-public    insti- 
tutions. 

THE   CHAIRMAN:      You   are    talking   language   now. 

DR.    BARD:      It    is  more    than    language.      It   is 
concept.      That   is    all  relationships    that  we   have  had 
with  non-public   schools   make    it   clear    that    they  exist 
within  another    orbit;    that   they  are   not   going   to  be   sup- 
ported   in    the   same  way   as   public   higher   educational   insti- 
tutions  and   yet  any  system  V70uld    take    into  account   their 
assistance   and    their   contributions. 

THE   CHAIRMAN:      That   is   what    I  understood  was 
the   position   of   the   Committee   as   just   stated   by  Mrs.    Bothe , 
that   there  would   be  no  express  reference    in   the   Consti- 
tution   to   aid    to   private   colleges,    but    the    language  would 
be    so  drav7n   that    the   Legislature   could    aid    private    colleges 

DR.    BARD:      But   not  mandatory.      I    think   unless 


Id 
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1  the   delineation  makes    it   clear    that   there    is   a   distinction 

2  between   the  non-public   and    the  public  higher   educational 

3  institutions,   vre   are   going   to  run   into  difficulty   in 

4-  regard    to  enactments  V7hich   are   supported    for    one  kind    or 

6  another . 

6  THE   CHAIRMAN:      I   think  we   are    talking   a   dif- 

7  ference    of  words,   really.      I  believe   everybody   is    in 

8  accord.      Is    there   any  dissent   from   these   propositions   as 

9  they  have   been   outlines?      If  not,    I  would   suggest,   Mrs. 

10  !  Bothe ,    that  Mr.    Case's   suggestion    is    in   order    and    that   the 

11  Committee  reconsider    these   sections    in   the    light    of   the 

12  comments,    at   least    of   the   worries   and    fears   expressed,    and 

13  to  carry   out   the    five    or    six  principles    on  which   the   Cora- 
ls mission   seems    to  be   in  accord. 

15  MRS.    BOTHE:      Vie  will  do   that    if   that    is  v^hat 

16  the   Conmission  desires. 

17  THE   CHAIRMAN:      Let's   move    then   to  Section   3. 

18  MRS.    BOTHE:      Section   3   provides,    and    this   propos 

19  is    for   an   entirely  new  section   in   the   new  Maryland   Con- 

20  stitution.      We   propose    a   Section   3  v;hich  would  read, 

21  The   University  of  Maryland      shall   be    the   State  university 
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and  shall  be  governed  by  the  Board  of  Regents  which  shall 
have  general  supervision  of  the  institution  and  the  con- 
trol and  direction  of  all  expenditures  from  the  institu- 
tion's funds.  The  Board  shall  consist  of  11  members  or 
such  greater  number  as  provided  by  law  who  shall  be 
appointed  by  the  governor  (by  and  with  the  advice  and  con- 
sent of  the  Senate)  for  a  term  of  7  years. 

This  provision  is  recommended  after  a  great 
deal  of  consideration.   It  is  the  unanimous  recommendation 
of  our  Committee.  We  heard  from  Dr.  Elkins  and  Dr.  Cohen. 
We  examined  the  constitutions,  particularly  the  m.ore 
recent  ones  of  a  number  of  other  States.   V7e  considered 
the  particular  problems  of  the  State  University  which, 
as  you  all  know,  particularly  Mr.  Case,  is  a  major  insti- 
tution within  the  State.   The  institution  is  now  by  statute 
granted  autonomy,  but  Dr.  Elkins  pointed  out  to  us  that 
the  statutory  position  is  not  immune  from  attack,  and  in 
fact,  although  the  law  has  only  been  in  effect  since  1952, 
has  been,  there  have  been  inroads  made  upon  it. 

We  felt  that  the  State  University  itself  should 
be  recognized  in  the  Constitution;  that  it  is  of  suf- 
firient  import.nnce  tn  the  Stfite  f)S    to  require  it; 

THF    I  \(K    mlriMON    HK'OKTISf;   Sf  KVICK 
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that  the  institution  is  one  of  the  most  important  within 
the  State  and  that  the  recognition  of  the  University  of 
Maryland  in  the  Constitution  might  be  a  forward  step 
tovzard  a  unified  system  of  higher  education,  which  we  now 
d  o  not  have . 

The  provisions  we  suggest  regarding  the  number 
of  the  Board  of  Regents  and  the  appointment  of  them  does 
not  depart  from  the  present  practice  under  statute,  I 
believe  that  is  correct,  Mr.  Case.  The  present  number 
of  the  Board  of  Regents  is  11.  We  felt  that  that  number 
should  not  be  decreased,  but  that  the  Legislature  might 
provide  for  increase,  particularly  keeping  in  mind  that  the 
number  of  regents  might  be  increased  as  some  other  of  the 
State  institutions  of  higher  education  were  merged  with 
the  State  University  system. 

We  feel  that  the  provision  that  the  Board  of 
Regents  v/ill  have  control  and  direction  of  all  expenditures 
from  the  institution's  funds  is  inadequate.   That  statement 
would  be  inadequate  protection  of  the  autonomy  of  the 
University,  and  a  very  simple  way  to  do  it,  and  at  the 
same  time  keep  in  mind  that  the  Legislature  would  still 
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1  have   control   over   the    initial  appropriations.      There  would 

2  still  remain  a   balance   between   the  University  and   the 

3  Legislature,   which  we    think    is   desirable,   but  we   also   feel 
^  that    the   Board    of  Regents   should  have   complete   control 

5  of   the    funds    once    they  have   been  appropriated. 

^  All   of   this  we  recommend   be   contained    in   the 

'5'  new  Constitution. 

8  THE   CHAIRMAN:      Any  questions?      Dr.   Templeton? 

9  DR.   TEMPLETON:      I  have   a    question   about   the 
future    in   terms    of   language   used   by  Mrs.    Bothe .      Section   2 

^•^  calls    for   a    system   of  public   higher   education.      Section   3 

^^  calls    for    the   designation   of  the  University   of  Maryland 

13  as   a   Strite   university  and  Mrs.    Bothe   has   used    the  word, 

^^  merge.      VJhat    is    the  meaning   of   this? 

15  MRS.    BOTHE:      Please    don't    take   my  comment    for 

16  accuracy   in   the  Report.     We   discussed   at   some    length  the 

17  desirability   of  having  a  more   uniform,    statewide   system  of 

18  higher   education.     V7e   recognize   that   is   someplace    off   in 
1^  the   future   and  may  never    occur.      Hov/ever ,   v/e    felt,   just 

20  as    the    secondary  school  systems    of   the   State   are   unified, 

21  that   perhaps   an   ultimate    objective    in   this   constitutional 
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provision  wouldn't  require    it.      It  would   merely   in  a 
subtle   sort   of  a  way  encourage   it,   and    if   for    other   rea- 
sons,   it   didn't   occur,    the   Constitution  would   not    in   any 
way  force    it. 

We   did    feel   that   it  was   a    long-term  objective 
that  was   desirable.      Whether    it  would   be   a  merger,    I   think 
I   used   perhaps    an   unfortunate  word,    except    insofar   as  we 
wanted   to   leave    open   the   possibility   that   some   of   the    other 
State    institutions  would   become   a   part   of   the   University 
of  Maryland   and   as    a   part   of  that  movement  want   to  have 
representation   on   the   Board    of  Regents.      Of   course,    they 
should   have   a   part   in    the   control   of   the   University   if 
they  join   it,   and    for    that  reason,   we   didn't  want   to 
freeze    the   number   of  members    of   the   Board    of  Regents. 

THE  CHAIRMAN:      Dr.   Jenkins? 

DR.    JENKINS:      Let  me    say  first    I   am  very  much   in 
favor   of   this.      I   think   it  would   be   a  very   forward-looking 
step   to  provide   constitutional  autonomy,    though  I   am  going 
to  suggest    two  amendments.      If   the    purpose    of   this    is    to 
provide   a    further   safeguard    for    the  University,    and    for  my 
amendment,    the    institution   of  higher   education,    from  inter- 
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ference,    undue    interference   by  political   or   administrative 
officers    of   the   State,    as   Mrs.    Bothe   has   pointed    out,    it 
should   be    clearly  understood   that   this   does  not   apply   to 
^propriation ,   but    only   to  expenditures,    and    that   all 
expenditures   are   subject    to  post-audit.      It   is   our  exper- 
ience   in  higher  education   that  very  important   decisions 
affecting  educational   programs   are   not  made   by   the   Budget 
Bureau,    and   particularly  young  budget   analysts.      For- 
tunately,  we   have   not   in   the    twenty  years   I  have   been  at 
Morgan   State,    and   as    far   as   I  know   this   applies    to  other 
institutions,   we   have   noted   undue   political  pressure    from 
either    the    governor    or    the  General  Assembly,    although 
this   would   be   a   protection    in   the   event   that    occurred. 

I  have    two  amendments    to  propose,   hov/ever . 
You  may  wish    to   take    them  separately. 

I   think   and  will  move    that   the   phrase   shall  be 
the    State   University,    be    deleted.      I   don't   think   it    is    the 
intention   of   the   Committee    to  make    the   decision   that   in 
the    future    in  Maryland    there    shall  be    only    one   State 
university.      Now,    at    this   point    in  history   there    is    one 
State   university,    and    there   probably  should  not  be   any 
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more.   However,  our  population  is  increasing  rapidly.   The 

2 

General  Assembly  may  decide    later    that   there   should   be 

^  other   universities,   maybe    one    on   the  Eastern   Shore,    some 

other   place,   and   I   don't   think   that  we   should  have   a 
^  constitutional  prohibition,   nor   do   I   think  we   should   have 

a   constitutional  statement  which  would   mean  that   any   other 
university  must   be   a   part    of   the   University   of  Maryland, 
and    so   I  propose    that   the   statement  read,   The  University 
of  Maryland   shall  be   governed,   et  cetera,    and    leave    this 
question   of  whether    it   should   be    the  University  twenty- five 
years    in   the    future    to  commissions   and    to   the    legislative 
process. 

■'•'^  My  second    amendment  V70uld    be    one    to   include 

^^  the   State,    other   State   colleges.      The   Committee   points 

^^        out   that    these   colleges   are   small,    in  justification   of 
^^  excluding   them;      that   the   other    institutions   are   small.      I 

^'^  hope    the    implication  was  not    that    they   are   unimportant, 

^®  because    there   are    those  who   love    them,   and    that   they  want 

to  get  av7ay  from  naming   institutions.      I   certainly  agree 
with   that.      However,  when  we   consider    the    total  population 
served   by   these    institutions  nov7  and   in    the    future. 
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particularly  in  the  future  it  certainly  will  be  comparable 
in  magnitude  to  the  population  served  by  the  University 
of  Maryland . 

My  recommendation,  I  am  going  to  read  it 
rather  rapidly,  is  to  add  either  as  a  section  or  as  another 
paragraph  of  Section  4,  other  State  institutions  of 
higher  education  offering  work  of  baccalaureate  level  -- 
this  will  exclude  the  community  colleges  --  shall  be 
under  the  purview  of  a  governing  board  or  boards  as  pro- 
vided by  law;  said  board  or  boards  shall  have  general 
Supervision,  and  this  carries  the  same  wording  as  the 
Section  3,  shall  have  general  supervision  of  the  insti- 
tution and  control  and  direction  of  all  expenditures  of 
the  funds  of  the  institution. 

THE  CHAIRI'IAN:   Let's  consider  them  separately 
for  purposes  of  voting  but  consider  them  together  for 
purposes  of  discussion.   I  think  it  will  save  time. 

MRS.  BOTHE:   Mr.  Eney,  I  think  perhaps  they 
could  be  discussed  together. 

THE  CHAIRRAN:   I  suggested  that. 

MRS.  BOTHE:   Our  reasons  for  including  the 
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University   of  Maryland   as    the   Stete   university  and   exclud- 
ing mention   of  the    other   State    universities   which  v/e    love 
was   very  deliberate   and    sprung   from   the    same   reasoning. 
We    felt    that    the   University,    or    that    there    should   be   a 
State   university   or   a   State   system,    that   even   thought   there 
may  be   a   university   located    on   the  Eastern  Shore    of  Mary- 
land,   or   as    there    is   now.    a   branch   of   the  University   of 
Maryland    in  Catonsville      that   they  should   be   still   the 
University   of  Maryland.    The   California   University   system 
was    our  model   in   that  respect,    as    you   ell  kno-^-j.      The 
University   of  California   has    four    or   five   branches      I  be- 
lieve  now,    located    in  various   parts    of   the   State      but   they 
are   all   the   University   of  California. 

As    to   including   the    other    -- 

DR.    JENKINS:      May  I   comment   just    on    that      becaus^ 
this    is   precisely   the   issue,    and   I  don't  fiiink   this   has   had 
sufficient    information      or   has    the    time      nor   do  I    think    it 
is    the   function   -- 

MRS.    BOTRE:      I  vjould   be    glad    to  go   to  Cflifornii 
if    that    is    the   case. 

DR.    JENKINS:      --    to  resolve    the    question    of 
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whether   there   should   be   a    system  of  universities   under 
one  control   or   separate    ones.      I   could   point    to  twenty 
States  which  have    two  State  ainiversities.     I   could   point 
to  Florida  which  has    six     but    I  am   sim.ply   saying   this 
ought  not    to  be    in   the   Constitution.      It   ought   to  be    left 
to   further   study. 

MRS.    BOTHE:      The    Constitution  would   not   pre- 
clude   the   existence    of   the    others. 

DR.    JENKINS:      It   says    "the".      I   think   it  would 
preclude    it. 

MRS.    BOTHE:      Right  now   the    State    does   ma  in tc in 
other    institutions   but   it  V7as    our    intention   to  secure 
one   university  as    the    State   University     namely   the   Univer- 
s  ity   of  Maryland . 

DR.    JENKINS:      That    is   not   the    issue. 

THE   CHAIRMAN:      Mr.    Sayre? 

MR.    SAYRE:      I  have    one   question  here  which  will 
lead    into  another.      In  regard    to  the    comjiiunity  colleges, 
you   say   that    it  V7as   not   contemplated    that   they  vjould   be 
baccalaureate,    is    that  correct? 

MRS.    BOTHE:      No. 
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1  DR.    JENKINS:      I   used    the  word,    baccaleureate . 

2  MR.    SAYRE :      It  would   seem  to  me    you   don't  went 

3  to  exclude    this   possibility   for    future   growth.      I  know 
^  there   are    feelings    that  develop   that  eventually  take    the 

5  load    off   the   physical  capacity   of   the   main  body    of   the 

6  University   of  Maryland;    that    the   so-called   community  col- 

7  leges   will  have    to  eventually  become    four-year   colleges 

8  where    the    population   so  demands,    and    to   leave    the    flexi- 

9  hllity    for    the   development   under    one   system.    There    is 

10  logic   here,   when  we   are    still   in   position   to  permit   that 

H  to  happen.      In   those    States  where   you  have    two  universi- 

12  ties,    there   are   historical  reasons    for    that.      It  goes 

13  back   to  where    one    side    of   the    State   didn't   have    one    and 
1^  transportation  was   considered,    et   cetera,    they  marched 

15  to   the    State   capital   and   sat   there    for   a   hundred    days    until 

16  the   Legislature   did   something   about    it      things    of    this 

17  sort.      We    aren't    in    that  historical   setting  right   now,    I 

18  don't    think   in  Maryland,    and   perhaps   some  more   considera- 

19  tion   ought    to  be   granted    to   this,    showing   the   contrast 

20  between  accepting  the   State-developed   system,  versus 

21  separate   entities    that  have    s  one how  to  be   coordinated 
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1  under  some  State  superintendent  of  schools,  or  whatever. 

2  I  see  problems  here,  but  I  can  see  also  where  there  could 

3  be   a  way  for  developing  a  system. 

4  MR.  SCANLAN:   I  think  I  agree  with  the  two 

5  amendments  that  have  been  offered.   I  agree  with  the 

6  scepticism  that  Mr.  Sayre  has  expressed,  that  we  have 

7  enough  knowledge  to  adopt  this  provision.   I  think  we  are 

8  succumbing  here  again  to  the  temptation  to  take  a  v7orthy 

9  recognition  of  a  present  fact  and  stick  it  in  the  Con- 

10  stitution,  rather  than  leaving  it  in  the  statute  where  it 

11  can  be  developed  with  the  flexibility  that  time  and  events 

12  would  justify.   I  vaguely  remember  some  of  the  early  con- 

13  stitutions  of  the  New  England  States,  Dartmouth  College, 

14  to  some  extent  Harvard  and  Brown,  got  themselves  into  all 

15  kinds  of  pickles  by  recognizing  aspects  of  those  univer- 

16  s ities  in  their  State  Constitutions.   I  don't  see  any 

17  real  justification  for  giving  the  University  of  Maryland 

18  a  constitutional  monopoly  at  this  time  as  the  State  Univer^ 

19  sity.   I  would  move  the  whole  section  be  deleted. 

20  THE  CHAIRMAN:   Dr.  Bard? 

21  DR.  E.ARD:   I  certainly  want  to  concur  vrith 
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1  Dr.  Jenkins  in  respect  to  not  labeling  at  this  time  the 

2  University  of  Maryland  as  the  State  University  in  terms 

3  of  all  times.   I  happen  to  believe  they  are  doing  a  grand 

4  job.   I  am  a  graduate  of  it,  but  as  some  of  you  know,  the 

5  Advisory  Council  on  Higher  Education  is  making  a  study 

6  of  this  very  issue,  and  to  jump  the  gun  on  any  decision 

7  which  they  are  about  to  make  in  this  respect  would  be 

8  wrong  and  might  create  a  lot  of  the  problems  and  difficultie 

9  that  have  been  created  in  our  neighbor  State  of  Pennsyl- 

10  vania,  in  respect  to  what  is  occurring  with  Penn  State, 

11  where  they  are  attempting  to  engulf  the  entire  area.   So 

12  much  for  that  point. 

13  Now,  in  regard  to  the  point  Mr.  Sayre  made 

14  about  junior  colleges.   I  don't  know  of  any  community 

15  college  or  junior  college  that  is  a  good  one  that  seeks  to 

16  become  a  four-year  college.   We  seek  to  remain  good  two-year 
17-  colleges.   However,  I  do  believe  that  in  addition  to 

18  recognition  of  the  State  colleges,  and  I  would  agree  with 

19  Dr.  Jenkins  that  there  ought  to  be  a  section  in  here 

20  recognizing  the  importance  of  protective  measures  for  the 

21  State  colleges,  which  issue  baccalaureate  degrees,  just  as 
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this  holds  true  for  the  University  of  Maryland.  I,  for 
one,  V70uld  keep  this  in  for  the  University  of  Maryland, 
but  do   the   same    for    the   State   colleges. 

As    for   the   junior   colleges,    I  believe    the 
statement    ought   to  differ   some   because    their    funds   come 
from   local  political  units,    as  well  as    from  the   State,   and 
to  have   a   parallel  statement   for    the   community  colleges 
would   be  vTrong   in   that  we  would    freeze   a   State   system  of 
community  colleges    on   the   State    of  Maryland   at   this    point 
when   there    is   no  readiness    for    it. 

MR.    SAYRE:      You  don't  need    it   in   the   Constitu- 
tion,  do  you? 

'  DR.    BARD:      The   only  thing   I    think   you  v;ould   need 
and    I  have    felt   all   along,    that   I    like    the    idea    of  a 
separate    section    on  higher    education,    and    the   rational   for 
it    is   given   in   this   paper.      I  would   divide    that   separate 
section   so   that   you  have   a    subsection    on   the   University 
of  Maryland,    another   subsection    on   State   colleges,    and   a 
mere    statement   that   might  be    exhortation   in  regard    to   the 
significance    of   the   community  colleges    and    the    importance 
of  State    aid    in    terms    of   the  higher   educational   system, 
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1  because  there  is  a  debate  as  to  whether  they  are  higher 

2  educational,  but  a  mere  statement  in  that  regard,  which 

3  V70uld  be  a  statement  supporting  the  philosophy  as  well  as 

4  exhortation. 

5  MR.    SAYRE:      There    is   a    trend   here    or   could  be 

6  a    trend  where   a   community  college   could   provide    tv70  years 

7  for  vocational   training,   depending   on  what   you  are   going 

8  into,    or    two  years   as   a   preliminary   to   four   years,   v;hich 

9  would   be   accredited,    and    that    there    is   no  reason  v.-hy  some- 

10  time    in   the    future   you   couldn't   go   that   additional   two 

11  years    in   the   same   college    that   you   got  your    first   two 

12  years    for   your   baccalaureate   and   this    type    of  thing,   be- 

13  cause    of   the   very  physical  aspects,    are   actually  being 

14  brought   forth  novj   from   the   University   of  Colorado,   Univer- 

15  I  sity    of  California   system. 

16  THE  CHAIRMAN:      May  I   interrupt   this   discussion 

17  a   minute?      1   have   promised   so  m.any  members    of   the   Conjnis- 

18  sion    that   come   v7hat  may,   we  v70uld    adjourn   today   at    5 

19  o'clock,    that   I  would    not    feel   that  we   can   prolong    this 

20  session  beyond    that   point,    unless   everybody   is   willing   to 

21  do    it.      Now,    in   order    to  adjourn   at    5    o'clock,   we   will 
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1  have    to  shut    off   this   debate    in  the   next   three  minutes, 

2  because  V7e   need   at   least   fifteen  minutes    to  discuss   some 

3  things  we   have   got   to  discuss   before  we   adjourn.      I  doubt 

^  very  much   the  way   the   discussion   is   going  now   that    it  could 

5  be   satisfactorily  concluded    in   two  or    three  minutes. 

6  MR.    CASE:      May  I  make   a   statem.ent? 

7  THE  CHAIRmN:      Go  ahead. 

8  MR,    CASE:     VJell,    I   em  prepared    to  speak   in 

9  defense    of   this   particular   provision   for   at    least   a  half 
an  hour,    if  necessary.      I   am  being  a    little    facetious  when 

H  I   say  that,   but   I   think   this    is   an  extremely   important 

^2  provision,    certainly   to  the   people  vjho  are   associated  with 

13  the   University   of  Maryland,    one   which  requires   a   great   deal 

14  .    of   study   in  depth,    and    I    think    that    the  members    of   this 

15  Commission   certainly   voting   on    it   deserve    to  hear    all   sides 

16  of   the  controversy.      There   are  many,   many  points   here  which 

17  should   be  made    in  connection  with  why  President  Elkins 

18  thinks    this    is   a  very  necessaryprovision    in   our   State 

19  Constitution. 

20  Xt  just   seems    to  me    the   hour   being  V7hat    it   is, 

21  V7e   are   all,    certainly   I  will  speak   for  myself , suffering 
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1  under   scxne   degree    of   fatigue   at   this    time,    and   I  would 

2  think   that  discretion  being   the   better   part   of  valor,    that 
2  this  very   important  matter    ought   to  be    laid    over   as   a 

4  special    order    of  business   at   the  next  meeting,   and    there- 

5  fore,   Mr.   Chairman,   I  move   that   this  matter  and   further 
5  d  iscussion   of   it  be   suspended   until   the  next  meeting. 

rj  THE  CHAIRMAN:      It  won't  be   necessary   to  make 

8  a   motion  because   I  v/as   going  to   shut   off  at  quarter    of, 

9  in   the   absence    of  unanimous   consent,    and    it   is   now   five 
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18 


seconds   before   quarter    of,    so  we  will  stop   further  con- 

11  sideration   of   this  Report. 

■^2  Now,   please   don't    leave.      I   promise   you,    you 

13  will   be    out  by   5   o'clock. 

,  .  I  am  very  disappointed  that  V7e  have  not  been 

able  to  get  even  a  preliminary  presentation  of  the  Judi- 
ciary Article  because  I  am  certain  that  a  consideration 
of  that  Article  by  this  Commission  is  going  to  take  the 
best  part  of  the  day,  if  not  more.   It  will  be  on  the 

19  agenda  for  the  next  meeting  of  the  Commission.   VJe  must,  it 

20  seems  to  me,  if  it  is  humanly  possible,  have  a  two-day 

21  meeting  in  August.   The  progress  V7e  have  made  today,  yes- 
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terday  and  today,  vtH  ile  very  considerable,  indicates  that 
the  kind  of  consideration  which  we  have  been  giving  and 
want  to  give  to  these  Reports  takes  time. 

All  of  us  have  been  earmarking  the  regular 
meeting  date  of  the  Commission  for  better  than  a  year  now, 
aid  I  think  it  would  probably  be  unwise  to  even  consider  a 
series  of  dates  that  differed  at  all  from  that  date;  at 
least,  that  it  should  include  that  date.   Our  next  meet- 
ing is  the  third  Monday  in  August,  and  I  think  that  is  the 
15th. 

No\-7,  it  seems  to  me  that  our  experience  yes- 
terday and  today  has   demonstrated  that  a  consecutive  two-da 
meeting  is  not  only  desirable  but  absolutely  essential,  and 
that  an  interlude,  breaking  it  off  with  an  interlude  of 
a  day  is  undesirable.   For  that  reason,  it  v7ould  seem  to 
me  that  we  should  consider  the  next  time,  either  again 
Sunday  and  Monday,  or  Monday  and  Tuesday,   It  has  also 
been  suggested  that  August,  being  the  middle  of  the  sum- 
mer, and  indeed  the  15th  getting  on  to  the  end  of  the 
summer,  that  it  might  be  that  V7e  will  have  a  better  atten- 
dance  to  not  interfere  with  the  weekend  and  conST.der 
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Monday  or  Tuesday.   I  have  personally  no  preference  at 
all;  whatever  suits  the  Commission,  I  feel  greatly  in- 
debted to  you  for  devoting  the  time  you  do  to  it.   I  would 
like  to  have  at  this  time  a  show  of  hands  on  those  who 
would  prefer  the  14th  and  15th.   You  will  note  that  in 
putting  this  to  you,  I  am  assuming  you  all  agree  on  a 
two-day  meeting.   The  next  question  will  be  the  15th  and 
16th.   Obviously,  I  will  take  a  shov7  of  hands  on  those 
who  simply  cannot  be  there,  because  there  is  no  point  in 
having  a  meeting  unless  vie    can  have  a  comparatively  full 
one.   Can  v/e  have  a  show  of  hands? 

DRo  JENKINS:   Is  the  14th  Sunday? 

THE  CHiMRMAN:   Sunday.   Show  of  hands  on  the 
14th  and  15th. 

MR.  BROOKS:   Twelve. 

THE  CHAIRMAN:   Now,  a  show  of  hands  on  Monday 
a  nd  Tuesday. 

m.  BROOKS:   Five.. 

THE   CHAIRI4AN:      Let  rae   have    a   show  of  hands    on 

who 
those   who   could   not,   not   those/would    like   not,    but    those 

who  could   not  make    it   on   Sunday. 
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1  MR.    BROOKS:      Five. 

2  MR.    CASE:      Smith,    you  will  have    to  count  him. 

3  Smith  will  be   out   of   the  country.      I  know  that. 

4:  THE   CHAlRKiAN:      This    is    those  v7ho   cannot  make 

5  it   either   Sunday   or   Monday,    or  just   Sunday? 

6  MR.    MILLER:      Just   Sunday. 

7  THE  CHAIRMAN:      Let's   have   just   Sunday  first, 

8  those   v/ho  could   not  make    Sunday,    but  who   could   be   here 

9  M  nday.      Just   one.      Now,    those  who  cannot  be   here   either 

10  Sunday   or   Monday,    or    can't   be   here   Monday. 

11  MR.    BROOKS:      That    is   six. 

12  THE  CHAIRMAN:      1    take    it,    then,    that   for    that 

13  group,    it  v;ouldn't  make   any   difference    if  we   had    it  Mon- 
14:  day  and   Tuesday. 

15  DR.    BARD:      I   can't   be   here      Tuesday.      You  didn't 

16  ask   that. 

17  MRS.  BOTHE:   Could  I  suggest  v/e  make  a  trial 

18  run  on  the  following  week? 

19  DR.  Bi'\RD:   An  earlier  week? 

20  MRS.  BOTHE:   Later. 

21  THE  CHAIRMAN:   We  will  take  a  few  minutes.   I 
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1  don't   think  you   can  get   the   reports  ready  physically 

2  sooner. 

3  MRS.    BOTHE:      I  mean,    the  week  after. 

^  THE   CHAIRMAN:      Let's    take   a   trial  run,    then, 

5  on   the    21st   and    22nd.      How  many  could   do   it    on   the   21st 

6  aid    22nd? 

'''  DRo  BARD:   Is  that  Monday  and  Tuesday? 

Q  THE  CHAIRMAN:    Sunday  and  Monday. 

^  MR.  BROOKS:   Seventeen. 

^^  THE  CHAIRMAN:   How  man  could  do  it  on  Monday 

^^  and  Tuesday,  the  22nd  and  23rd? 

^^  MR.  MARTINEAU:   Are  you  asking  for  could,  or 

13  preference? 

1^  THE  CHAIRMAN:   Could.   Include  me  on  all  of 

15  them. 

16  .  MR.    BROOKS:      Seventeen.      The   other  would   be 
1'''  eighteen.      I   didn't    include    you. 

18  THE   CHAIRMAN:      How  many  would   prefer    the   Sunday 

1^  and  Monday  combination,    this   meaning  Sunday  and  Monday, 

20  the    21st   and    22nd. 

MR.    BROOKS:      Sixteen. 
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^  THE  CHAIRMAN:      How  many  V70uld  prefer   the  Monday, 

^  Tuesday  combination? 

3  MR.    BROOKS:     Three. 

MR.   MILES:      Let  me    say  my  vote    on  Monday  and 
^  Tuesday   is,    assume   you   are   going   to  recess   at   5   o'clock? 

^  THE  CHAIRMAN:     The   second   day.      The    first  day 

'^  we  would   probably  have    a  night  session.      I  would   assume 

®  from  this    that  we   could   get  a  more  representative   atten- 

^  dance,    and    this    surprises   me,    on  Sunday   and   Monday,    the 

^°  21st   and    22nd. 

^^  MRS.    BOTHE:      I  would   suggest   also,   Mr.   Eney, 

that   because    of   the   length   of   these    tv70-day  meetings 

^^  that   a   number   of  committees  will  want  more    time    in   order 

^^  to  be  ready   for    the   next  m.eeting. 

15  THE   CHAIRMAN:      One    thing  we   must   do    if    it    is    at 

all   possible   is    to  get    the  reports    in    in   time    to  have    them 
typed.      This    is   really  a    tremendous    task.      It    is   not,  mere- 

^®  ly   a   question   of  reproducing   thirty  copies    of   these  reports 

1^  for    this    group.      Literally  hundreds    of  reports    are  re- 

20 


16 
17 


21 


produced    for   circulation,    and    this    ties    up   the    State   Office 
to   such   an   extent    that  V7e    just   can't   get    them   out. 
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I  will  arrange  to  have  >fr .  Brooks  confirm  this 
by  a  mailed  questionnaire  to  every  member  of  the  Commission 
because  there  are  a  few  who  have  absented  themselves,  but 
it  would  appear  that  the  meeting  will  be  on  the  Sunday  and 
Monday,  the  21st  and  22nd.   I  wish  you  would  all  note  the 
date  in  your  calendar  now  and  hold  it  tentative. 

Now,  subject  to  being  able  to  make  the  arrange- 
ments, is  there  any  difficulty  or  impossibility  v/ith  any 
of  you  in  having  the  meeting  at  Mount  Ayrett  Farms  or  at 
College  Park? 

MR.  MllilS:   You  are  talking  about  what  dates? 

THE  CHAIRMAN:      Same   dates. 

(There   was   no  response.) 

THE   CHAIRMAN:      All  right.      Let  me   express    to 
you   once   again  my  very  sincere    thanks.      I  don't  believe 
the   State    of  Maryland   has   ever   had   a   harder-working   group. 
Thank   you   very  much. 

(Meeting  concluded   at  4:55   p.m.) 
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